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IN EVIDENCE 
69 


PROCEDING 

THs DEPUTY CLERE: ne case of the United States of 
| America versus Fred L. Scott, tx, Titus and Mr. 
Tie COURT: Mr. Clerk, swear the panel. 
(after imrenelling of the » tne following took 
| plece in Open Court :) 

IMR. TITUS: May it please the Court and ledies and 
gentienen of the jury, the indictrent in this cose cherges 
i end the Government expects to show thet on or about Feoruary 
20, 1961, here in the District of Columbie, Fred L. Scott, by 
force and violence and agtinst resistance end by sudden and 
i stealthy seizure and sretching and by putting fear into, stole 
| and took from the person and from the tomedieate actual bee 
i ession of Kathleen J. Cheimes, property of Kathleen J. Chairas 
j Of the value of about Ten Dollars consisting of the following: 
one wellet of the value of Five Dollers and Five Dollers in 


| money. 


trict cf Coluxbie, the defenéent, 


justifiable and excusable cause, Gid essau 


ee42H5y D 


wael) Retexrt 
merber of the Metroncittean Folice Denmoptrent 


mn fae 
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SGn6 s.COESD.S 227 


And in thesecond count, thet on or ebout the sane der! 
> ey! 


| 
t 
! 


itn the indictrent and in support of those the evidence will 
| 


t show the following facts: Tne evidence will show thst on that 


{ i date, February 20, 1961, Mrs. Cheiras, the complaining witness 


ii who was identified esrlier, was shopping downtown in lorthwest 
t 

, Weshington. | 

i 

: The evidence will show thet Mrs. Chaines had been 


shortly before 11:30 in the morning at a store, I think a five | 
! and ten cent store known as Neisner's Store in Northwest Wash- 
buzped up against her in the aorec I sal ence on the first , 
floor and the second time wes when she was pours downstairs or |! 
at the bottom of the stairs in the store. | 
Tne evidence will show that Mrs. Chatras thought that 
H was ea little unusual but nothing happened and she continued Hen 
shopping. The evidence will show she went ito the Hecht Depert - 
j ment Store here at Seventh anc E or Seventh and F Streets, here 
in Washington, D.C., and she vroceeded tec the Camera Department 
of that store on the First Flcor. ‘She vas! th rere in the rocess 
of making a purchese from the clerk of a camera equirment 
Now the evidence will Z : ad gentlernen of 
: the jury thet the clerk waiting on her in the Carers Department 
Wes e Sergeant Fohert Sanchere, 


melittan Police Denextrent, anc 


ithe night. 
Now he was dressed in civilian clothes and he wes 


| waiting on Mrs. Chafmas end he hed turned to her for a ronent 


| 
| 
| 


4 to check her crecit. She was charging her purchases in the 
" store. The evidence will show that Mrs. Chaimas wes carrying at 
that time a purse, which wes in effect, a music case, Which vas 

j I believe, e little larger than e regular purse. She ves stend‘neg 
at the counter and had placed her purse in front of her on the 
counter. In that purse wes a Wallet, a eheck book and other 

i personal belongings of Mrs. Chairas,. 


The evidence will show that Mrs. Chaimas, while the 


fH briefly to the rignt and wes looking to the opposite direction - 
while the clerk was checking on her credit, 

We will show the purse wes still on this teble, wes 
: Still in her possession and under her dorain, and she could 


| teach it fron the point where she wes then standing. | 


| 


The evidence will show that just at that moment she heard 
Sergeant Sendberg say: Hey, what ere you doing, you are teking 
something from that woran's rurse. And she turned her hesd ana 
stending to her left or rigat, the evidence will show which, wos 
tais defencent, Mr. Fred L. Ecctt, the s 


Znto her twice earliter 
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i hold me end Sergeant Sandberg hed to grab him as he wes backing 


Fon the other side of the counter and he called hin. Sergesnt 


| Sandberg reached ecross the counter to greb him and the cefendart 


| backed eway. Sergeant Sandberg care around the aisle, end at 


‘that time pulled out bis bedge end shoved 1t to the defendant, 


| gatas I ama police officer and you sre under arrest. 


The: defendant, et thet tine, said: Tebody is going to 
| 


| 
Sergeant Sandberg wrestled and there wes tussling with eech other 


1 
towerd the door end a tussle ensued, and the defendant end 


up to and through the revolving doors of the store. During this 


tussel, the defendant kept reaching into his pocket on several | 
occesions and the evidence will show that Sergeant Sandberg hed 
to kmock his hand awey on each occasion when he tried to put 

his hand into his pocket end that finally, when they reeched | 


the outside, Sergeant Sandberg knocked. his hanée away eagein and 


H 
at that time a knife flew out and flew into the eir and lended 
| 


in the street nearby end Sergeant Sandberg hed to pull his 
| 


‘ 
‘ 
' 
i 
{ 
! 


overcoat up over his head in orcer to the arrest. 

that tinc, a store detective cane out end the two men took 

defendant back into the store. | 
| 

The evidence will show therefore, legtes and 


Sefendant had snatched tais wa 


| Sandberg, who wes acting in his official cepacity as a menber 


of the Metropolitan Police Departrent. 


H 
\ 
H 
' 


Wher we have shown you these facts, end you have heard 


| 
i the evidence, we Will ask you to return a verdict of guilty, as! 


| indicted. 
THE COURT: Do you wish to meke an opening staterent | 
now, Mr. Pope? 
| Me POPE: I wish to reserve, if Your Honor please. 
THE COURT: Call your first witness. 
MR. TITUS: Mrs. Kathleen J. Cheimes, please. 
| WHEREUPON, 
KATHLEEN J.: CHAIMAS 
having been called es a witness by the Government and having 
i been duly sworn, took the stand end testified as follows: 
: DIRECT EXAMINATION 
BY MR. TITUS: 
Q' Would you please give us your nare, pleese? 
THe COURT: Remove your het, Maden. 
THE WITHESS: Do I have to take it off? 
THE COURT: You heve to take it off on tne witness 
to taxe 1% off with this 
tignt hair? 


tes 
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| 
(Whereupon the witness removed her hat.) 


Will you tell us your full nare please? 


Kathleen J. Chaizas. 
Mrs. Chaimas, wnat is your home address? 


1833 Kilborn Place, Northvest. 


That is here in the District of Colurbis? 


| ' 
Here in the District of Columbia, 
H ! 


Q Now, Mrs. Chaimas, where did you live, were you living 


| 1 
i in the District of Columbia and at this same address on February 
20th of this year? | 


| | 
A Yes. : 
Q And I want to direct your attention, Mrs. Chaimas, 
particularly to that morning, February 20, | 1961. 


Did you have occasion to be downtown in Northwest 


Weshington shopping? 
A Yes. 


Q And did you also have occasion on thet particular 


| 
morning to go to a store known as Neisner's Store? The store 


| 
. on the corner near Hecht's, a five and ten cent store? 
| 


4 Yes. | 
Q Can you tell us epproximst 
you were in that store? 
f It would be between 19379 end 
Q “Tn tie mornins? 


“@ 
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jury what kind of a purse you were carrying and vhat you hed in 


Did you have at that time with you any kind of a@ 


i 
Yes. s , | 
Tell the Judge and the ladies and gentleren of the 


it, if you recall? | 


A 


it was a large black bag. It was really a music sane 


and there were many things in it. | 


| 


I had quite a few records, a aurber of check books, 


and my wallet and on top of those there were e lot of heavy 


H 
envelopes, manila envelopes that would have been there. Another 


one not quite as large that I hed a murber of papers and records 
i 


j 
tn. They were on top of these check books and the vallet that | 


were flat in the botton of the bag. | 


Q 


Mrs. Chaimas, do you have this bag, as you describe it 


armsic bag, is it larger than a reguler purse? 


A 


A 


Q 


Yes. 


Yes. 
Show 1t to the jury please? 


(Witness did as instructed.) 


| 

Q Do you have it with you? | 
| 

{ 

| 

| 

| 


Is that purse, the one you have ctefore you, the sane. 
) the same morning, Feoruary 29th? 


Cag. 
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| 
| 


| go elsewnere, did you have an occasion to have sonething un- 


usual to happen to you in the store? 
A Yes, I did, | 
| 


Q Tell the Court and jury Mrs. Chatras What that was? 
| 
A I was going down the stairway, which was e wide steir- 


| | 
| way in the rear end of the store, about the lower level where 
| 


| the stairs were, I was still on the staircase and when I got 
‘ down just a few steps a man bumped into nme. 


Bumped into you? | 
Yes. | 

Q How did he bump into you, Mrs. Chainss? Will you 
show us whet he did? 


A From this side. (Indicating) 


Q Your left side? 


| 
| 
| 
| 
| 
| 


A Yes, just a little to the side aid you Imow, e little 
| like this, at an angle and then again on the side. 
Q Bumped into you? 


| 
| 
A Yes. | 
| 


QQ all right. And how meny tines did that happen to you 


_ while you were in Neisner's Ten Cent Store?) 
A Twice. 


| 
Was it the save man on both occasions? 


AVAILABLE 


bound volume 


A Yes, I do. 
Q Would you indicate where, ltrs. Chaines? 
THE COURT: How is he dressed,Madan? 
‘THE WITNESS: In the plaid shirt. 
THE COURT: The record will show that she hes desig- 
| nated the defendant. 
| BY MR. TITUS: | 
Q Mrs. Chaimas, did there core an occeSion after these 
| incidents heppened to you in Neisner’s Five and Ten Cent Store : 


| that you left that store? 


A Yes, I finished my shopping there, there were just | 


one or two things I wanted to get, some flowers and some things 


| 


i for the window, and from there I went over to the Hecht Compeny 
| to the Camere Department. 
Q Yes? 
THE COURT: You say, the Canera Department? 
THE WITIESS: Yes, Your Honor, 
Q And when you reached the Cemera Departrent » hors. 
; Chaimes, did you have occasion to stop there for eny reason? 
A Yes, I did. There were a nucber of items in the 
‘Camera Department, vhotosrapiic materiel thet I needed, 
Q Ané did you stop there end make a murchese? 


Yes, I bought a muber of things, 
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purse? 


; that because I was charging those things. | 


A Yes. 
Q and what did you do with tats bag, this music case? 


A I bad 4t on the counter like this. (Deron ae) 
| 


Shell I show you? | 


| 
Q Yes, stend up and show us just h how it was you had the 
| 


I was standing like this. toenaddeearine)i 
Standing like that? | 

Yes. 

And was the purse ‘umediately in | | Front of you? 


Yes, it vas. 


Q Now while the clerk was waiting ¢ on you, Mrs. pean 


it what did you do in relation to the position you were with coe 


| 


to your purse? | 


A After I finished meking ny selections or the corpl ete 


| transactions--after the transections hed been completed-- I 


\ 
didn't have any occasion to texe out ny vallet or anything like 


THe COURT: You ray sit down, Neder, 


A tnd I evidently had given the cle e Charge Plate 
end he stepped to the phone because it was} a large anount-- 
| 


I mean for e Frivst Ficor purciase to mane i routine ¢ehech 
at tnat morent T was 


to buy and sy eyec wanderec f 


3 


A Mo en angle, et en angle. You see the engle, es a 
matter of fact there were Gisplays e little further avey. 
| Did step eway from the counter, Mes. Chaincs 
Q you : a F) ry 


any 


A I stepped back. 


ee 


| MR. TIDUS: Your Honor, I would esk thet Mrs. Chaires 
I think it is very important to the legal point involved in th 
case, could I esk Mrs. Chatmes to step to this table? 


THR COURT: Yes. 


4 @istence when you turned to gaze et the display? 
seas 
| 
is 
| 


ee 


MR. TITUS: ver on this side, Medan, so that the jury 


| 


BY MR. Tris: | 
Q © If you will core around to this side, irs. ee 
and put your gurse on the table. You do not need to speak now. 
i Put your purse on the table as you hed it at that tine. Show | 
; the jury just how it wes when you stepped or moved when you | 
| looked at the other display. . 
Don't telk, just show us. 
(witness did as directed.) 
you very mach. 
tire witness 


a - 3 
Chalzmaes, you : 
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something to your attention? 


| Chatmas? 


1 turned out to be ny Wallet. 


14 


Q What was the next thing, Mrs. Chafzas, that called 


A Very quickly I heard the voice of the clerk, a very 


| moderate voice up until that moment, and at this moment it was 


1a very firm challenging voice. Perhaps thet) migit be e de- 
| 

scription. He stated, What ere you doing taking things out of | 

j 


| thet ladies purse? 


The clerk said that? 

Yes. | 

When you heard that, ltrs. Chaimaes , what did you do? 
Well, I turned around immediately. 


What did you do? 


A I saw this stranger, this man, stending there and in| 


| his left hand were items from ny pocketbook. 


| 
Q What items did you see that you can recall, Mrs. 
| 


A The first thing I saw was one of hy check books and 


ui | 
" there were several check books there and I also & little later | 


Q Your wallet? 


A Yes. 


Q Fron your purse? 


| 
i A Yes, to my left. 
Q What else was he doing when you turned around and sae 
saw hin? | 
| : 


A This hand was still filled with items from my pockct— 
} 1 


| book, witch was filled with other things, and tue rigat nand Sek 
| still in the pocketbook. 
| Eis right hand was still in your pocketbook? 
Yes. 
Pocketbook? | 
Yes. | 
Q Now you spoke, Mrs. Chaimas, of a wallet that was in . 
his left hand? 
A Yes. 


Q Was there any money, Mrs. Chaimas, in that wallet 


A About five One Dollar bills. 
Q ‘MR, TITUS: Your Honor, at this point, if the Court 


dau 


i please I would like this wallet to be marked as Government's 


| 
Lf you can recall? | 


! Exhibit 1 for identification. 
THE DEPUTY CLERK: Document marized Government's 
" Exntbit 1 for identification. 


(Covernzent's Foatbit 1 rarked for identifi- 
cation.) 


neve Your Eoror's induisence for a moment to 
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‘marked Governzent's mynibit 1, a diack venlet, would you look 


16 


Q Mrs. Chaimas, I am going to snov you now wnat hes beer 


| at that Ma'am and tell us whether or not you cen identify it? 


Yes, this is ny wallet. | 


A 
Q Is that your wallet? 
A 


Yes, it is 
Q And there is, I believe, five one | polar pills in 
, there , is that what you recall you hed in that wallet? 
(The witness examined the vaiiet) 
MR. TITUS ¢ Your Honor, that is ny error. That money: 
had been removed and placed in an envelores. 
May this envelope be marked covernnent!'s Exnibit 1A? 
THE DEPUTY CLERK: Docunent marved Government's sxntbit 
1A for identification. | 
(Document marked Government's Exnibit 
la for Sdenti fication.) 


| 
MR. TITUS: Counsel, these are the five One Dollar 


BY MR. TITS: 
| 
You indicated you hed five One Dollar pills es you 


recall, is that correct? 


| previously in the other store? 
A Yes. 
Q iThat, therefore, was this defendant, Mr. Fred L. 
+ Scott? 
A Yes. 
Q Now, what do you recall happened after wou turned I 
| around and saw this defendant standing behind you in this place? 
A I recovered my voice and I said, this is my check book 
_4 you have there. I instinctively reached out to get it and I | 
had to step around and I reached out to get the check book and ! 
he swung like tais and so then I stepped around a bit, still 


reaching out for the check book. 


Q | Go ahead, Mrs, Chaimes, what happened then? 


THE COURT: Wheat? 

THE WITNESS: He hit me. 
The defendant? 

Yes. 

Pushed you? 

Yes. 


And then what happened? 


A Then he hit me and pushed me. | 
| 
t 
| 
| 
| 


pes 


Well it seemed on reflection, eve 
speed of ection, the man who wes benind th 


side and! the clerk wes brtiween me and the defendant 


Ca rene Cae oe ee ee Pear oy eC Raia Bee wie 
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That wes the same clerk who waited on me. i 
| 
Did you hear that same clerk say anything at that 


| 
I heard him tell the defendant he was under arrest. 


Yes, he was under arrest. 


What happened right after that, Mrs. Chaimas? 


| 
| 
He was under arrest? | | 
| 
| 


The clerk also had there and was showing him somethin 


3 

| 

in his hand. : | 
Q In his hand? | 


Yes, sir. 


| 
Now do you remember anything happening right after 
| 

{ 
4 
| 


A The defendant -- I heard the defendant say at least 


| 


twice -- I heard him say: I don't care if you are a policeman, 


no one is going to hold me. 


Q No one is going to what? 
A Going to hold me. 


| 

Q And then what happened? : 
A And he was very violent in his reaction to get away, 
; 

in his attempt to resist being arrested. 


Q Did you see the officer at that time and did you knew 
he was a police officer? Did you see this clerk do anything 


then with the defer.dant? 


bound volume 


19 


{ thought was a clerk end attepted to hold him, but the defendant 

fought hin and they fought through the Departrent, all the vay 
through the revolving doors-- these are wide doors-- out onto | 
the sidewalk at E Street, at the E Street entrance and across us 
sidewalk into the street end the traffic was very heevy end it 


was at that tine that they were both on the ground for a moment 


Q Did you go outside througn those doors? 


| 
| 


A Yes, I did. When I saw something shining the man had. 
in hfs hand I ves very frightened. He was a man who Was-- | 
THR COURT: You have answered the question, Madam. | 
Q Yes, just answer the question. Mrs. Chaines, this 
shining object you saw in the man's hand, was it in the de- 
, fendant's hand? 
A Yes, it was. 
Q Where did you first see that, just confine your 
| answer to that,where wes it when you first saw it, if you 
recall? 
A When I first sew it and the lignt flashed across it 
i mear the door. 
Q Hear the door. 
Yes sir, possibly at the coor. =versthing hazpened 
Mew it is ebout inch tine. 


~ - 52 aya ed o er? &* 
De not discuss this case wira 
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| Whereupon 


| 20 
| 


to discuss the case with ther. Do not discuss the case among 


yourselves until the case is finally subritted to you. Keep 


an open mind until all the evidence is in and you have heard 


| the arguments of Counsel and the charge of the Court. 


| 
The Court will recess now until 1:45. 
(court recessed at 12:30 until 1:45, whereupon the 
following occurred in open court :) | 
| 


APTER IJNCHEON RECESS: | 


THE COURT: Madam, you will now resume the stand. 


KATHLEEN J. CHAIMAS 


having been previously called es a witness by the Government 
and having been reminded that she was still under oath, resuned 
the stand, wes examined, and testified further as follows: 


DIRECT EXAMINATION: 
| 
| 
Q Mrs. Cheineas, I want you for a rorient to go beck to 


BY MR. TITUS: 


one thing that I asked you before and I vent to ask you e 


question relating to that, to this purse chat you have cesertbod 


as be’ng on the counter et the tine that you had the Piidacetien 


| with the 


purse within your cone 
rezch at eal res while you were standing 


A 


ithe door at one voint. 


Did you see the saze silver flashing object ovtside 
,On the street efter they hed gone through the revolving doors? 


A Yes. 
Q Wnere wes it thet you sew it out there? 
A I saw this flesh severel tires but near the end after.- 
j when he wes elmost subdued. 
THE COURT: I can't hear you, elrost what? 


Near the end, just toward the end before he wes sub- 


; 


Q Where did you see it at thet point? 

A I saw it monenterily and suddenly it flashed through 
the air, it went gliding through the air. 

Q Did it hit the street? 

A Yes, it did. It lended against the building where th 


Sidewel: end building met end there wes a pedestrian--two ren 


i 
i 
4 
i 
a 
" 
b 
j 
H 
| 


‘ welling elong and he hurried forward and put his foot on it 

a 

‘when it lended and stood with ais foot on the blede unt 
afterwerds. 


q Tren you saw it at that tine? 


I sew it at that tine when it 


Por icentittestteng hem Tetitbfts a> 
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fication. 
(Doewzent rarked Government's Exntbit 2 for 


identification, knife.) 


MR, TITUS: Counsel, would you step here a morent 
| 


| please? Your Honor's indulgence, plesse. | 


TEE COURT: All right. 
Q Mrs. Chstras, I will show you this inife narked 


Government's Exhibit 2 for identification. “Would you carefully 

look at that now and tell us if you are able to recognize that? 

A It is the-- | 

THE COURT: I can't hear you. | 

I'm sorry, sir. It is the sane as the knife that I 
! 


It 4s the same imife that you sev? 


Yese . | 


| 
Q In addition, matan, just one final question that I 
| 


have, this wallet, which is the black wallet marked es Govern-: 
ment's Exhibit 1 which you ind!cated had the five One Dollar 
pills in it eat the time it was in your purse? 


A Yes. 


| 
| 


Q What is the velue of this, how long have you hed it, 
| | 
and what is the velve of 1t? | 


~ 


Oh, I would imagine eSout F 


I o 3 “ 5 - abl % - a+ * Se. 
Jow Lens ALVE FOU Asa avy, AVE 


Possibly a year? 
Rignte 
MR, TITUS: All right. You ray examine, Counsel. 
CROSS EXAMINATION 
BY MR. POPE: 
Q Mrs, Chairas, had you ever seen this defendant before 
the day of February 20th, aid you mow him in any way? 
pT afan’t Imow hin, no I didn't. I had no reason to 
| believe I had ever seen hin beforee 
Q You stated that you vere Dumped ty a man twice in 
Neisner's earlier in the morning. 
Yes, in the Five and Ten Cent store. 
How crowded were the conditions at Neisner's? 
Not at all. 
Just a few people there? 
A That is true end at the time on the statrcase I was 


the only person on the steircese except the man who bumped 


Q Do you recall how he was dressed that day? 


| 
into res | 
| 


A Yes, he was wearing e very de>k suit, a very heavy cer 
blue overcoat and e textured fedric. I mesn tt weon't smooth ! 
cloth. like covered or enything like thet. 

min, COURT: I can't understand you Madan. 


you say edout 


we one C2stinetir a5 you err, 
we eS pacers: eg a7 <. 
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{ 
| tater? | 
| 


| @id it come from? 


THR WITNESS: Thet it wesa't a suit fabric like-- 


sorta woolly textured fabric-- ea neevy woolen overcoat. 


Q Was this man wearing that when you saw hin a little 


A Yes. 
How much later vas it? 


Q 

A Oh, a matter of minutes. 
Q A matter of mimites when you saw hin later at Hecht's? 
‘ | 


i} five and ten. 


Yes, because I went directly to Hecht 's from the : 
{ 


Q I see, and when you saw the flesh of thet knife vhere 


| 
A The defendant's hand. | 


Q It vas in his hand? And you didn't see him go into 


| his pocket for it? 


A Ee kept trying to get to his pocket. 


Q His pocket of the tcpcoet or overcoet that you de- 


| | 
| seribed or was it a pocket of another coat uncerneath? 


A Inside the pocket. | 

| 

Q Of the overcoet? 
A 

you positively sure, tavelv! 


e you Gesevibe ct, he wes the 


2k 


THE WITNESS: Theat it vesn't s suit fabric like-- 
1 sorta woolly textured faoric-- a heavy woolen overcoat. 


Q Was this man wearing that when you saw him a little 


Yese 
How rmch later was it? 
Oh, a natter of minutes. 
A matter of minutes when you saw him later at Hecht's? 
Yes, because I went directly to Hecht's from the 
\ five and ten. 
Q I see, end when you saw the flash of thet imife yhexe 
aid it come from? 
ie The defendent's hend. 


Q It was in his hand? and you didn't see him go into 


! 
| 


his pocket for 1t? 


A He kept trying to get to his pockete 


aaa 


Q His pocket of the topcoat or overcoat that you de- 


seribed or was it a pocket of another coat uncernesta? 


A Inside tne pocket. 


Of the overcoet? 
A Yes. 
Q Axe you pos sly su involving matter o 
enen live you decenioec, he tne enme ran you Saw earlier 
the: morn 
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I am sure it wes the same man. one thing I a= sure 
of was his face, it was rounded, and the exebroxs, end the 
mustache and the scer on his nose. | 

Q Did there come e tine when you testified et the pre- : 
4 liminary heering concerning this ran? | 

A Yes. 

Q At that time did you t-stify that you had seen this 
man earlier? | 

A Yes. 

Q You testified-- 

A Oh, I am sorry. At the prelininary hearing? I am 


not sure whether the question ceme up at that tine. I am quite 
| 


sure it didn't, 


Q Why didn't you bring it up then? 
MR, TITUS: Objection, Your Honor, 
| 
i THE COURT: I sustain the objection. How would she 


| 
know why the interrogator, his reesons for not bringing it up. | 


! 
| 
i 
! 


THE WITNSSS; If I may, Your Honor-- I went to clear ! 
| | 


i a question thet I enswered because I may not have understcod it-- 
if it hed to do with the man-- I ax not surg if he esked whet 
| men vas weering et the tine inside Hecktts or if thet vas_ 
: Whet he wee sacking me ne tise: or df he 


the mn was wearing ineZde Neisner's. Theat, 
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| 
Q I will ask you this question; Was the man you thought 
you Sew earlier dressed the same vey as the ran you identified 


as the defendant in Hecht's? 


SSI DARA REACT ks kk 


— 


A In Hecht’s? But the tine, the actual thing happened 


| 


; 


so quickly, 1t seems to me-- everything happened so quickly end 


I was more conscious of his face because I know clothes can \ 


change but at that time of the apprehension of the defendent 


Serie See ieas seem e is 


by the officer it seems to me it was a jacket he was wearing at 


fa 


that time. 


Q Then you are not sure that it was thesame costume, 


although it was a very few minutes later. 


eal 
ac ia = 


t A -_The sane dark trousers and shirt, but I am not sure 


| 
| 


ty 


| 
out injuring anyone, he wes trying to hold the coat to keep his 


= 


| about the coat because the officer in trying to subdue hin with- 
f 
I 


arms, to try to restrain him so I am not sure about the coat 


Sere 


at that perticular tine. 


° Q You are not sure about the coat at the later tine? 


" A Yes, that is whet I wanted to make clear but I am sure 


, about the person. 


' i 
a) | 
H | Did you see the shirt under the coat at Neisner's? | 


Q 

A Yes, it was the same shirt. 

Q How much of the snirt did you see? 
A Kot very mact because I didn't pay a great deel of 


the face because 
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naturally concentrate on the face. 


| 
Q Then you really can't be sure that it wes the saze 
shirt, can you? | 


A I am sure it was the sane person and sure it wes the | 


j seme shirt. | | 
Q But you can't be sure it was the sare costume? | 

A Well, we were only taliing about the coat if I under- 

stood it correctly sir. | | 


Q ad you had an occasion to now that the clerk vith 


whom you were dealing and identified leter as a Metropolitan 
| 


policeran on February 20th? 
A Oh no sir. | 
i | 


Q , Now you testified on direct oxeninet! on that when a5 
i had turned around and returned to the counter you saw in his 


i left hend a nunber of iters? 


4 
{| 
4 
! A Yes sir. 
‘ 


Q How many items were in his nend? 
i A There wes about five check pootss as it turned out in| 
ny valiet. ! | 
| Q Do you usuelly carry five check! books around? 
A No sir but I hed e business arpointrent that morning. 


: This was income tex time end thet is why it would j 


: 


e Gisaster if the poltes ection hidin't re 
s also testified his left! hand 


te that 


A Wnose left hand? 


Q The person who had the five articles, check bocks 


) from your wallet and your wallet? 


A Yes. 


Was there anything else in his hand? 
'I could see the several check books end the wellet. 
In his left hand? 


And you testified his rignt hend was inside the bag? 
Yes sir. 


Q 
A 
Q 
A Yes. 
Q 
A 
Q 


‘Now when you had returned to the counter, you testified im 


} that you wrestled and that he struck yeu, is that correct? 


4 


| was not away from the counter. | 


A ‘To sir. | 


‘MR. TITUS: ‘Your Honor, I am going to have to object! 


| 


i 
has physically described, has orally described to the jury, she 
{ 


to the characterization of return to the counter. I think she 


THE COURT: I will sustain the objection. And Counsel 


will be allowed to rephreve the question. 


Q When you hed turned back to the counter, you tes 


then you wrestled with this men who hed the exticles in his 
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Did you wrestle with hin 
Oh, no sir. 

Did he strike you? | 
I reached out for the check Dok, to see vi 
band that I might recognize es belonging t 
for 4t and you ree i 


THE COURT: We don't mow Madan. 


THE WITNESS: Oh, I an sorry. : thought I was repeati 


again. 


| THE COURT: We do not lmow. When you reached up for 


the check book, what did he do? 


: 
| THE WITNESS: When I reacned out for my check book 
} he snatchec his hand back further and I still reached except 
closer to teke the things from hin end that is wnen he hit re 
end pushed re. ! 
Q Which hend did he hit you end push you with? 
A The hend trat hed been in the pocitetbook. 

Q 


A Well, right at that moment, th 


ig 
: 


~ 
met ghee wes ete 
° 


, ecting as @ clerk was between le-- wes co: hing vEetween me ard 
H | 
' the defendant ond 


= - rom ae + 
me-cing the arrest. 
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| Scattered in the struggle. 


Where were they scattered? 


Were they scettered on the floor? 
Yes, on the floor. 
Or on the table? 


On the floor. 


What do you rean? | 
| 

i 

urn 


MR. POPE: Your Honor, may I ask the witness to ret 
| to the position where you rade the demonstration? | 
: THE WITNESS: Do you want the bag? 

MR. POPE: Yes, please. | 

(The witness went to the table.) 

Q In order that we mey have some physical bearing 

here, where = were there two counters or just one? | 

A One long counter. | 

Q One long counter? 

A Yes. . | 

Q And the clerk then, would have been over here, is 

that correct? 

A Yes, that is where he was. 


i 
| 
{ 
{ 
' 


Q Now were you standing et this one long counter? 
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| fully accurate. The floor plan is a little ditferent there. 


lpecause the way I am standing nov, this would be toverd =y 

i cane into the Hecht 's 
| t 

| 

Department Store. He vas standing here to my left. 


To your left? 


| 
Yes, to my left. | | 


And when you turned away, which way had you turned 


You turned away that way? 


\ 

| 

This way. (Denonstrating.) | | 
| 

( 

YeSe | | 

Q Now where wes the end of the counter in reletionship 

j | 

to the clerk? 


A Which end? 


Q Presumably this is cone end of the counter, is that 


correct? 
H | 
| 


A The counter continues on down quite far. 
Q If you will move down here, we/ will have e better 
idea of how it works. 
Is this ea more correct sevebtonsaie to the counter? 
Yes, a somewhat longer counter 
+ 


Ancé the defencant w2s om your 


Yes. 


AVAILABLE 


! bound volume 


& { Gidn't pey any sttertion. AS e retter of fect, I 
wes eware of hin, but I vesn't peying eny reel ettentiorn to hin, 


Q If I may, the clerk wes still over here? 


Q Where wes the end of the counter in reletionsnip to 


the clerk et this end? 


| 

| 

& Yes. | 
| 

| 

| 

| 


A It wovld be quite a little space down. I don't mow 
— 
the exect portion. It might be-- it was this kind of thing ths 


happened so quickly that I didn't stop to measure the furniture, 


So Se a SR a I 


Q Now you were attracted to turn back by a loud voice 


Wiss tot aS 


| of the clerk, is thet correct? 
Yes. | 
And then you reached for the left hond, is that right? 
Yes. 
‘and in the reentine, the clerk cane eround the counter 


i | 
| and was grabbing hin, is that correct? As I understend your : 


testimony? | 
. 
A After he hit re and pushed re, then the clerk cane 
around. 
Q Which Girection did the clerk cone eround from? | 

I didn't even see that. Ee moved with such speed, at) 

| 


need anc thought on his p end I imew he 


- 
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MR. TITUS: Excuse me Your Honor, but my objectio 
goes to the testirony of the witness that she did not see h’r. 
4 go around the end of the teble. She seid the next thing she mew 


he was there between ther. 


MR. POPE: Beg your peréon? 


‘ 
THE COURT: Overruled. | | 
| 


| 
THE COURT: The objection is overruled. The jury hss, 
{ 


heard the testimony and I overrule the objection. Xow proceed 


| { 


and let us get on with the case. 


BY MR. POPE: | 


Q . Can you give us an ee ae Lengtn between this 
end of the counter end this end of the counter? What I an get- | 
} ting at is, how far the clerk would have to travel? | 
A It could be he came over the counter. I don't know fou 


| he traveled, but he care very quickly. 
| 
Q When he care between you and the man, where were you | 
i standing at that tire? Where did you core in relation to the 


i Incident? | 
A I am trying to reach for the things that he hed in 


| his hand, the defendant hed in his hand. I had to back my hand 
| 


| 
' to this side. He wes really between hin and the exit. 
You were resily between h 


TEs, when he alt me 
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| 
\ 
| 


Q And in which direction did they strugsie? 

A Toward the E Street entrance. ‘The defendant was paling 
every effort to go in the direction of the exit which, of course ? 
was E Street. 


Q Where were you et the tine, os they struggled toverd | 


! 


this exit? | 
j 


A Iwas sort of elong there. I was sort cf proceeding | 


there-- as you mow by the-- 
THE COURT: Wont you try to raise your voice, Madan? - 
We ere ail heving trouble hearing you. 
MR. TITUS: Might I respectfully suggest Your Honor 
the witness is epperently betng esked questions that have no 


reletion to where she wes. 


THz COURT: Do you wish her to deronstrete enything 
else, Mr. Pope? 


MR. POPEs Well--- 


‘THE COURT: Then let her renein and you continue your 


i 
questioning but keep your voice up Madan so we all can hear you. 


MR. POPEs I will make it just as short as I cen. 
THE COURT: All rigat. 
= get 


synec pack from me and 
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for it at that tine. 


Jat the time he hit me and pushed mre. I didn’t continue reeching 
| | 
4 


Q In which direction did you go after you were pusned? 


A I went back this way end there was) another shovcese--' 

| you knowe- e Gisplay case behind this dtspley case, benind ne | 

and I fell intc that. | 

Q Now when you turned half-way, was the exit you were 

turning toward and looking at-- ? | 
A It was about the sane. 

THE COURT: I cannot hear you Madan, won't you please 

keep your voice up. | 

THE WITHESS: I am sorry sir, but I an really doing 


the best that. I can. 


THE COURT: I know that the jury isn't hearing you 
either. We must all hear the answer to that question. Do you 
mean the sane whet? | 

THE WITN=SS: About the sane distance as where 


| is stending. 
COURT: Do you meen the lectein here? 


". WITWSSS 2 Yes, sir. 


HS COURT: Can you stipulate how fer thet 


MR, TITUS: Iwill te hapny to 


state what nis view 
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MR. POPE: It looks to meabout seven or eignt feet. 


MR. TITUS: I will stipulate to that. 
THE COURT: What is it that is that far from you, 


{ your purse? 


| 
\ 
I will estimate that. | 
i 
| 
| 


THE WITNESS: Oh, no, sir. I wasn't even as far as 
| I am now, The question came as I heard it snavae answering af 
j was thet it concerned a display that I had my eyes on woile the 
sale was checked. | 
THR COURT: The display was that far from you? 
THS WITNSSS: Yes, sir. 
THE COURT: How far was your pocketbook, your music | 
box or whatever you called it, how far was that from you? | 
THE WITNESS: That was never at anytize any farther | 
away than this. (Demonstrating.) | 


THE COURT: That is within the length of your hand or 


THE WITNESS: Absolutely. Yes, very well within that. 
BY MR. POPE: | 
Q When you turned eround what kind of step did you teke 
) that you toox away from hin toward the displey stend? 
Were you ever at anr time any farther then fron 
person? 


Z wns only tie distance rom 
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MR. POPE: You may return to the stend. 


(whereupon the witness returned to the stend.) 


BY MR. POPE: 


Q Now Mrs. Chaimes when you heard the clerk say some- 


| thing to the defendant, what did he say? _ 


A I heard him-~ I heard the clerk say--~ tell the de- 


| 
| 
At the counter did he say that? | 


Yes, that is tae first thing I heard him say, 


| 
| 
| 
| 


And when you turned, what did you sey to the clerk? 


From that point on I didn't say enything. There vas : 

no time or opportunity to say anything. | 
Q Now,to move on a little, Maden, pak stated that they | 
were wrestling toward tne door, wnat happened then as they were 


4 

wrestling toward the door? | 

| 
A Wrestling wasn't my word. I did say and, I repeat, 


\ | + 
that when the clerk told the defendant thet he was under arrest: 


| the clerk made--- I mean, the defendant nade every effort to | 


i 


; Bes away and the clerk made every effort to restrain hin, 


Q And did they go throug: the door, the two of tien to- 
i 

1 1 

i Gether, is that correct or had somebody else Jotned tn? 

it 

u 


A The two of them to 
SOrechow. T 


LO-mwhnie 


+ ae 
paca’ 
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Q No one else Joined in the struggle in the store? 


A I am quite certain of that. I certainly didn't see 


anybody else join in the struggle at all. 


Q I question you about this gliding that you sav, 
| aid you first see the gliding? 
! A I kmow I saw it around the doorway. 
Q On the inside of the store? 
A I saw it just about rignt at-- 
Q Before they came through the door? 
A Before they vere eaapistedy through the door. I saw ' 
this flash. I didn't realize what it wes and I saw it several | 
tines efterverns,. 

Q . After they went throuzh the door, did you see anybody 
else join them? 

A No. I didn't. 

Q Did you see a knife at the tine of the struggle at 
| alle 
| A Yes, I saw it in the street after they hed elreedy 
» passed-- you know-- the sidewalk area, out into the street I 
: sew it there. 
Q Dic you: see it on the inside ofthe store? 

No, I hed come out. I thousht I would get nelp, es 

, Of fect, I stepped two tants becsuse I thought if 
tney conid Drinz heln, 


Hg. Chetek 
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1 a seat in the court roon,. | 


(counsel consulted with the defendant.) 


| \ 
Q Mrs. Chainas, at the prelininary hearing on February | 


} 20th, did you testify, how did you testify as to where you were 
| Standing at the counter? 


BR. TITUS: I object, Your Honor. 
THE COURT: Sustained. 
MR. POPE: I believe that 1s all I have, Your Honor. | 


MR. TITUS: That is all I have of this vitness, Your. 


| Honor. 


| 
THE COURT: All right Madam, you may stand down. 


| 
| 
THE WITNESS: I am sorry Your Honor, that I wasn't 
| 
able to speak louder, 


THE COURT: That is all right, but we do heve to heer 


everything. | 


THs WITNESS: I know, 


(Whereupon the witness withdrew from the 
| 
witness stand.) 


| 
| 
MR. TITUS: Officer Sandberg, please. 


\ Whereupon 


ROBERT SAUTBERG 


. 


having been called es 4 witness dy the Governy:at, and hav 


ane 7 i 
been duly sworn, took the str ves emeriinod, 


eas + 
a3 Folless: 


DIRECT EXAMINATION | 
BY MR. TITUS: | 
Q Will you please state your name and assignment? | 
A Robert Sandberg. I am attached to the Identitiestion! 
Bureau of the Metropolitan Police Departrent. | 
Q How long have you been a police officer, Sergeant? 
A Since 1935. 
Q Sergeant Sandberg, a the date of February 20, 1961 
H did you have a part-time job? 
A Yes, sir. 
Q Whet was your job and where did you work? 


A At: the Hecht Compeny in the Camera Depertment. 


| 
| 
| 
| 
| 


Q And had you had thet job for any period of time, for | 


how long? | 


| 
A Since the first of December of lest year or the year | 


: previous. 


Q On tais date, February 20, 1961, were you on duty | 
that dey? | 
Hi | 
| 


A At tne Eecht Company? 


Q Yes. 


Yes. 


© necat Company, on tnret dete? 
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| of tine in February also perform your official dutfes on the 


; Police force? 


Q When did you report for vork in the Police Departrent) 
| 


‘on that date? 


A At 3:30. 

Q 3:30 tn the efternoon? 

A Yes. 

Q While you vere at the Hecht conpany, you were gorane ; 
in plain clothes and not in uniform? | 

A In plain clotnes. 

Q Did you carry with you at all tines your police 
identification badge? 

A Yes, I did. 


Do you have it with you now? 


Q 
A Yes, I have. I had it on me, 
Q 


At the time you are in civilian clothes, hov do you 


| carry thet badge? 


A I kept it in a leather folder in my pocket. 


Dic you have it so on that morning of February 20, 


Toat is true. 


Now, Sergeant, on tre rorning of February 20, 1961, 


| @id you have occesion to heve eny dealings with lirs. Kethleen 
| Cheines? 

A I did. 

Q@ Would you deserive to the Court end jury wast they 


| were? 


| 
| 
| 


A She came to the counter and expressed her interest in — 


a roller-printer thet ve hed for sale. I demonstrated it and | 
she purchased the roller-printer. | 
i About what time would you estinate thet was? 
Around eleven o'clock. | 
A-M.? | 
AN. | ! 
Q After she mede the purchase of this particuler tten, | 
did you cleer or whet did you do? | 
A She cherged the bi1l end I called the Credit office | 
to see if her credit wes O.K. I called then by phone. 
Q Did you find thet it was? 
A It wes. 
9) And, Sergeant, ebout the time you were calling for 
ereGit cheek, Were 
EChOSS The Counter 


TT awe oer - 
SIS we wt aes 
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is in feet? 
It is ebout 23 feet wide. 
24 feet wide? 
A normal sized counter. 
Counter? 
Yes, counter. 


Mrs. Chainas was on one Side of the counter and you 
| 
| 


A Yes. | 


oo me ee eee | = 2 a eens enn omen Sete ae ean ot mem n ee eenes tee = 


Q Do you recall Sergeent, where she hed placed her 
| 
| pocketbook when she wes talking and dealing with you at that 


counter? 
A  S&tting right on the counter in front of ne. 
Q Was that also in front of her? 


A Yes. 


Q Did there come an occasion, Sergeant, when you finished 


! making the credit check and turned your attention back to the 
| 


1 
i counter? 


| 
| 
| 
: 
oh 
| 
| 


I hadn't finished. | 
| i 
You had not finished? 


to, I had not finished. 
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a | 
1 and he had in his rignt hend two bleck objects which I later | 
{ Sdentified as a pocketbook and a check book, e billfold trenbs 

Q And a check book? 

A And e check book. 

Q Do you recell at the point when your attention vas | 
{ diverted to the defendant, vhere he wes standing in relation to 
1 Mrs. Cheines? 

A Next to her. 


What side, do you remember, Sergeant? 


To her left? 


To her left. 


| 
| 
To her left. | | 
| 
| 


What hand, if you recall, was in her pocket book? 
His left hand. 


Eis left hand? 


A Yes, he hed one hend in there and the other hand had 


Q Sergeant, if he wes to her left then that meant he 
“was to her left or right? 

A No, he wes rignt up egeinst tne counter. 

A 


Q Would you leave the stand Sergeant end core dow 


to tne tebie? 
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Was it the defendant's right 


\ in the purse and the right hand holding the book? 


It wasn't that far apert. 


Which hand of the defendant wes in the purse? 
| 
The left hand. | 


Now, you look at this. Would this be my left hand 
over here? | 


That would be correct. 


This hand held----? 


The pocketbook and the billfold and the check book. 
| 


The billfold and the check book? 


Yes sir. | 


MR. TITUS: Will you please return to the witness 
| 


(The witness returned to the witness stand.) 


Q Now the items thet were in his rignt hand that you 
have described as a check book end @ billfold, were they 


side the purse proper? 
when you Sav th 
| 


| 
They were in his hand outside the pocze 


In other words, where were th 


7 


ocxevoocK? 
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A About 13 feet,I would say. 


Q All right. Was tt in your view and in your opinion, © 


SA So SS 


} 
wes it, the pocketbook, still under her power to reaca it with- 


out moving? 


A Yes. That 4s without taking a step. She mignt have | 


to turn around a little bit. 

Q She might have to turn around to tne pocketbook but 
could reech her erm cut fron that position and touch the purse? 

A That is right. 

Q Outside of the position of the arm which you have 
described, what was the defendant, Sergeant, what was the de- 
fendent doing physically at that point? 


| 
| 
| 


A Looking inside her pocketbook, her big pocketbook. - 


| 
| 
4 


Her big pocketbook? 


See 


Q 
A Yes. 
Q 


| 


What did you do then, what next happened after that? 


A I said what ere you doing, and I immediately followed 


ee ES 


that with the statement, you took her money out of her pocketbdok 
i 


and I put the phone down and grabbed him across the counter. 


| 
| 
Q Were you able to reach hin across the counter, | 
Oh, yeSe 
' 
1 
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Yes. 
| 
What happened then? 


A 1 ran around the counter and as = came around the 
counter end started after hic, I inredtetely pulled my bedge 
out of my pocket and showed ‘ft to hin and Said, I an e police 
officer end you are under arrest. | | 

Q What did he do then? ! | 

A He started backing up end sata that he was not were. 


to be teken and nobody wes going to hold him, 


| 
| 
i 
i 
; 
{ 


Q What happened then? | 

A We were struggling a little bit and all the tire ve 
were struggling we went toward the revolving door end we got 
inside that end I put ny foot et the sie trying to hold it 
and I reiterated, You understand I an a police officer end you, 
are under arrest and he said, I kmow but = am not going to let 
enybody hold ne, and with thet we went eat of the swinging | 
doors and struggled up the street. | 


By street, what street was 1%? 


On E Street, on the sidewalk. 


| 
| 
on 
| 
| 


aeay e couple: t 
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A Inside his coat pocket... . 
Q All right. Did you see enything in that hand et that 
tine? | 
A No, I dfan't. I knocked his hand down at lesst tvo | 
tires because he kept sticking it in there and I warned hin at 
least two times to keep his hands out of his pockets end all | 
that was going on in the struggle. | 
In the struggle? 
Yes. 
When you got out on E Street, what finally happened 
out there? 
A-' By this time, we hed struggled up the street a little 
\ pit end ve got up into the curb, down into the street end he 
stuck his hend in and that time I felt I had to do something 
beceuse I didn't know what he was going to pull out. Sol 
" @rabbed his coat and threw it over his heed and es I did that 


i he went over and I saw a imife bouncing on the sidewalk out- 


| 
| 
| 
! 
| 


i Sides XZ didn't mow where it came from, I had never seen any- 
i thins until the bouncing on the sidewalk. | 
1] 

Q How fer did it bounce arey from you? In other words, : 


i 
( 
how far away from you? 


to suddue the defendant 
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kmee in his back end at that tire ea Special Officer came up. | 
| 
| i 
i | 
| 


To save time, to save some tine and future ae 


From the store? 


Yes. 


how long is that counter that was in front of you that you Sey | 
you came around? 


A Oh, ten feet. 


aye es 


Q And you came around it end you vere in the middle 


there et that tine? 


In the middle, yes sir. 


ES 


ASE F 


AIT 


A 
Q So you were five feet? 
A 


Fivefeet up and eround in back, 


23 RRX 


Q I want to show you, Sergeant, yhat hes been marked 


ast 


as Government's Exhibit 2 for ideatirication, this Inife. Do 


at -> & 


i you recognize that as the knife you saw bouncing eround about 
i 
i ten feet from the defendant on the ground. 


A Yes, that is the mife. 


4 
{ 
7) 
{ i 
1 


Q While you were stil tn the store did you have oc- 


casion there after you hed pleced the defendant phy 


“under arrest, to ask him sbout thet Im ing? 
A No, I did not esk hin 


Q 


I do. 

And what is that? Eow do you recognize it? 

T.is is the billfold thet Iirs. Cheaimes had. 

You speek of ea billfold, of a billfold being in the 
right hand of the defendant when you first saw hin. Is that 
the same billfold that was in his right hand? 

A Well, it wes the one pointed out to me as being in 
his right hand. 
‘You did see one in his right hand? 
I saw e dleck billfold. 
A billfold? 
Yes. 


You don't specifically know wnether this is the same 


That is the one that was pointed out to me. 


Where did you take the defendant efter you hed sub- 
Gued him on the sidewalk outside? 
A I took him up to the second floor on the F Street 
in the Speciel Officer's room of the Hecht Corpainr, yes. 
Thet is inside the Hecht Compsny store? 


; Isroer Gne Precinct resnond 
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Q Sergeant, how long e period of tine would you estinste 
es betveen the tire you first sew the éefendent Site ns : 


Jin the pocketbook end the tine you finsliy subdued 
| 


1on the sidewelk? Do you understand ny ques shen | 
A Yes, I wovld say three minutes et the LOSte | 
Q Do you recell, Sergeant, in your sbootisctton, do you 

| pecall how the defendéent was dressed when you Saw hin? 

A Yes, he hed & sweater on and he maf & blue overcoet 


ion, I think it ves blue, real dark. | 
Q Wes thet overcoat the one you spol of thet you pulled 


over his heed? 


A Yes. 


Oey SR aeeePeN ee See oe ESS 


Q Incidentally, end I don't think I have asked you this; 
specific question. Do you see thet ran see in the court room 
' todey, Sergeent? | 
| I do. | 


He has a checked shirt on. 


Would you incicete how he is Gres now? 


A checked : 


A checked shirt or jacket, whichever 
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THE COURT; The record vill so show. 
MR. TITUS: Your witness, Counsel. 
CROSS EXAMCNETION 

BY MR. POPE: 

Sergeant Sunaberses 

MRe POPE: Mey it please the Court, I think it would 
! be helpful to the defense end to the Court and jury to heve 
y this officer draw a very brief diagram of the First Floor of 
the Hecht Compeny on E Street showing where the counters ere. 
i A This would be outside the store. This is the curb 
j end the street. This is the revolving door and there is the 
i counter, The telephone is situated ebout the middle. I was | 
aie here and Mrs. Chainas wes right here end the defendant 

wes Yight here et the tire I saw hin with his hend in the 


| pocketbook. 


I reeched ecross here and grabbed him end he pulled 


| 
| 
| 
| 
| 
! 
| 
| 
| 
| 
| 
| 
| 
é 


beck end when he did I ren eround the counter and ceme down here. 


struggled cown here. This wes where we stopred morenterily. 


| At the tine I met up with hin, it wes ebout this distance end we 
‘ 
| 
- = = i 
We cane up and went up quite a ways end there is a lazy post | 

' 

, 


rignt here, anc this is the street. And st the time he went 
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8 on hin the whole tire? 


A To, I cidn't. I right kave-- = 


| This is the counter there. 


Are there any other counters here 


Yes, but they ere not counters but Gisplay ereas. 


Approxiretely, what was the distance in here? 
About five feet. 
sre there eny counters up here? - 


To. There wes a counter thet goes ebout es fer as 


here end goes up just one more counter about the seme size here 


| 
| 


Q And none over here? 
A They are display arees over here. 


Q Now aid you meintein your hold on hin when you went 


| 


around here? 


A No, he pulled away from me. 


Q But you were eble to get there ond get him in tine 
| 
and still apprehend hin here? | 


A That is right. | 


I reached across and gredbed hin ‘end when I did, he 


| pulled and I coulén'? hol 


Q Vhen you came 


I couldn't 
nist and he 


poeeanees He 


ayer 
eK 
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Q At the time that you saw hin with the articles in his 
§ right hend and his left hand in the purse, end you grabbed a 
do I understand you correctly? 
A I just reached out and grabbed hin soreplece,. 
Q And what were the articles in his right hend? 
A It was these two derk erticies. I learned later to 
i be a pocketbook and a check book, 
| Q That check book? 
A That check book. I believe that is all. There wes 
one check bock, 

Q What heppened to these articles that were in his right 
hand eventually? Where did they go? 

A Only from what I heard. 

THE COURT: Now, let us not get into hearsay. 

| do not know, say so. 
THE WITN=SS: That is rignt. 
Q You did not see the articles disappear then? 
A No, when he still had them in his hend he had then 
' and he said, No, I picked them up fron the counter, and that 
was tne lest tine I saw then. 
ia Tnen you went around here? 
A Tnet is risnt. 


2 Now when you tumnec around while you were meine the 
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She ves right in frent of re. I ves 


being tere the whole time. 
i { 
Q What G@id she do? Did you see her Teave the commter? | 

| 


A She didn't leave tre counter. She may heve deen ebdout 


one foot away. 


Did you see her take any steps? 


Yes, she right have taxen e step like this. 


——————— 


Did you see her teze one or two steps? 


eg 


I think she took only one step. 


eer st: 


Did she move both feet? 


| 
| 
' 
1 
| 
| 
{ 
t 
| 
b 
| 


She could have. 


Would it have been one step or two steps. 


Well, it could be two of ner steps. In other words, | 


I'm not trying to confuse you. Soretines when we measure dis- | 


tance by steps, ry steps would be bigger then hers. 
| 
Q Will you cemonstrete the ections Fou Saw 
1 
A If the counter wes here, she =ondele step 
| 
Q vould her purse have been then? 
A 


hat does your record! Show the ensyer to 
| thet is, Medes Reporter? 


(Te Rerorter 
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Q There was room for her to get between-- for you to 
get between her to him without your striking her in any way? 
A Well, she wasn't in ny way. She was standing where 


| she was there. If she had remained there I could have gone by 


| 
| 


i} her. 

A I went this vay. I don't know just where she was at | 
that moment. I don*t know whether she moved away from the | 
counter or what she had done. 

Q You don"t recell then? 

A I remeber seeing her after that. ‘hat was the first 
time that I recall and she was out on the street, on E Street. 

Q Do you recall whether you went in a straight line, 
right directly around the counter or whether you went over it 
this way because he was over tnis way? 

A I was more over this way because he was over this 
way, he had roved away and was over on this side someplace 
end 7 ceme around the counter directly to hin. 

QQ Can you denonstrete how fer she wes from her purse 

i when you came enousd the counter. 
MR. TITUS: Your Konor, I object end I submit 
4s repetition. This is the third tine. 


THF COURT: isk hin how mony feet or inches and 
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i you know. 


THE COURT: Yhat distence? 


THE WITNESS: I would say, naybe closest to a foot 
and ae helf. | 


MR. POPE: You ray return to the stand, 


| 
(The witness returned to the stend.) 


Q Officer, what wes the first thing you said when you 
observed the defendant with his hend in the pocketbook? 
A I said, what are you doing? Those were ebout the 
first words I spoke to hin. i 
Q What did he say to you? ! 
A Well, I followed that up with, you took that money 
out of her purse. And he said, no, I aian't, He said, I 


found this right on the counter here. 


Q When did Mrs. Chaimas turn back! to the counter, do 


A Theat wes almost instentarneous vith ly remark, what 
are you doing in her purse? 
Q What did she stete to you? 
At thet tine? 
Yes, sir. 
I don't remember whether or not/ sz fa anything 


y 
veh mes 


mer tae + 5 
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There were no words exchanged at that tire that you 


Not that I can recall. 

When you apprehended him on the other side of the 
counter, what did you sey to hin then? Do you recall saying 
anything? 

i A The first thing I said to him efter, or es I wes ap- 
| proaching' him and at the tire showed him my badge, I ama 
police officer and you are under arrest. 

‘ hts was after you had gore around the counter? 


‘When I came around the counter. 


I did. 
How close were you to the door at that time? 


On, ve were ten feet I would say. 


“Did you, at that time, show him your badge? 
| 
| 
t 


Had you et anytime, had he at eny tine struck you or | 


Do you meen up to thet point? 

Well up to that point? 

No, net up to thet point. 

Did he at any time leter strixe you? 
Yes, we battled becx and 

Wore ther blows cr rw 


Mead, LC 
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, he wes swinging. | 


Now there were efforts to get avey? 


Yes. 


Did you have occasion to show nin your badge when you 
first safd he was under arrest. | 
, Yes, I practically shoved it into his fece.e 
Did you show it to him later? | 
No. . 


That was the only time? 


That wes the only time. 


| 
| 


Did anybody core up and join in the strdggle inside 


the store? 


| 
A No. ' | 
: 


Q It wes only after you had gone through the revolviz 


| 4 
door that anybody joined in the struggle? | | 


A I don't think anyone jotmed in the struggle until we,’ 
i : 


| until Z had him on the ground end quite a few people had gathered 
{ 
5 


and I sew quite a few but I don't think anybody perticipated. 
| 


‘ | : ‘ 
Q At any time during thestrugsle was there anything 


| 
other than just trying to get ava? 


e 


Well, his ections were such, including hiz ¢ 
a imAfe or 
of tines 


nin 
feu 
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i @ nimite. 

Q Officer, Gid you cbserve the defendant's ections in 
\ 
|} reletion to Mrs. Cneizas efter she turned beck or turned to the! 
j counter? 

A The defendant's ections? 


Q Yes, sir. 


A I watched hin back away and then I morentarily lost 


I didn't look at him beceuse there were people in 
back of the counter and customers in front of the counter, but 
i I went in the general direction wnere he was. He wes propebly 

out of my sight less than half e second, I guess—- I mean, a 
' half e mimute. 
\ Q Did you observe any strucgling between Mrs. Cheimes 


and the defendant? 
{ 


| I did not. 


t 

| 

| 
Sight of kim es I went eround the counter. | 
| 

! 

| 

| 

| 


didn't ooserve the defendant strie any blows tows 


Taet is ell, Your Honor. 
here anything more? 
HR. fILUS: Just one question, Your Nonor, please. 


45° AM er ere 
SIE OF stoaa ie 


rrr 


2iL.U0$ 


5 et “RRP a Pog aes 
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true? 


| 
i 


A I had to turn my back on hiz, 
Q One further thing I want to ask y0, how long was the 
defendant in the ditch before taken to No. ia Precinct? 
A I don't know. | 
Q Can you estinete the time? ! 
A No, I can't. I hed left. | 
MR. TITUS: Taat is all I have, Your Honor. 
THE COURT: Officer, who was it that Came and Joined. 
in the struggle when you had him on the ground? 
THE WITHESS: Special Officer Epps of the Eecht 


Company. 


THE COURT: Is he here? 


THE WITNESS: No, he is not. 

THE COURT: Do you plan to call hin, Mr. District 
Attorney? | 

MR. TITUS: Your Honor please, may we approach the 


AT THe BOCH IN A LOW MON ‘| 


Mm, 5 I suontt to the Cour 


Teo 
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MR, ZITUS: I do not think so. 

THR COURT: He wes there vhen he was on the ground 

i 

} and he might have seen where this knife came fron. | 

MR, TITUS: We ave going to have a statement. | 

THE COURT: If you do not tender him Z am gong to 

give the missing witness instruction. This case is going eee 
to Monday and you will have an opportunity to get him here. 

MR, POPE: Your Honor has ruled. 

THE COURT: ‘You do not have to put hin on, but you 
have at least, you could at least have hin here. 

MR, TITUS: He is certeinly available. 

THE COURT: How can you say that? 

MR, TITUS: Your Honor has ruled. I'm not going to 
make any further corment. 

MR. POPE: Your Honor, I would like to raise a point | 
in the proffer of testinony. There was testimony given at tints 
preliminery hearing. I tried to get the transcript and 

vas no transcript. Some of thet testimony doesn't jibe 


the testimony that wes given here. 


MR, POPE: No, Your Honor. 


{ 
Tur COURT: Were you tnere? | 
i] 


ma COURT: Tnen how do you mow tniart ts does : 
I have tab: 


AAASnbaa mee 
> arnmcintec: SP.c2 
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63 
{ | 
; the credibility, but since you ruled I cannot bring in any 
evidence from that preliminary hearing. 


THE COURT: I did not so rule. |The question that 


| you asked wasn't an impeaching question. | An impeaching quest- i 
| 
ion is one where you ask, did you say so and so, and if the 


" | ! 
{witness says yes it is a conflict in what! she has testified to 


on the stand. Then you have a conflict, and if she says no, 


bring 
sne did not s0 testify, you may/out what was said at the 


preliminary hearing. 


| 
MR. POPE: May I have the witness to go back on the 
| 
stand. I want to go back to that day. 
| 


THE COURT: You have gone into that repeatedly. He 


| 
has demonstrated just one step. 

MR. POPE: The evidence I have said she took two 
full steps. 


THE COURT: You may bring him back and ask him that, 
| H 


and if he denies it, then you can bring in a witness for impeach- 


ing testimony. 


MR. TITUS: He has not disagreed withthat point. 
THE COURT: Well, let us see about it. Let hin maxe. 
é 


his record. 


END OF BENCH, OPEN COURT: 
QOURT: 


Tesrec 
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when I esked the question about Mr. Eops. Ané then you wanted | 
to come to the Bench. All rignt, you finish your redirect 
and there will be time for Counsel to recross. 

BY MR. TITUS: 

Q This Special Officer that you spoke of who is attacned 

to the Hecht Compeny is a Mr. Epps? 

Yes. 

Is he still attached to the Hecht Company? 

Yes. 

He 1s still employed there? 


I don't kmow where he is now, but he is still employed 
by the store. 
Q He is available, do you know the gentlemen? 
A Yes, I know hin, 
MR. TITUS: That is all I have, Your Eonor. 
THE COURT: Now you had some recross, Mr. Pope? 
MR. POPE: Yes, Your Honor. 
RECROSS EXAMINATION 


BY MR. POPE: 


Q Officer, you testified at the preliminary hearing on. 


i February 28th in this case, is that correct? 


ZT don't imow th 
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No, thet wes the seme este. 


Theat wes the sane Gete? 
| 
That wes the same Gate. Ye vent to Court thet 


We went to Court in Judge Eeeves Court. 
| 


Q On the afternoon of the sare cate? 
| 
A Yes, sir, the afternoon of the sake date. 
Q Was there a hearing the following week which you 


| attended? | 


| 
A No, then we went to the Grand Jury. Let me see. The 


Same day of the arrest we went before guage Reeves, yes. 
| 
Q Before Judge Reeves did you testify that lirs. naimes. 
took two full steps when she turned away Spon the counter? 
| 
A I may have used thet term. I don't recall that I ata 
i but two steps, I'm pretty sure I ritgat nove seid thet but I en | 
i not too certain ebout two full steps. ave used thet 
| tern, I don't know now. 
MR. POPE: That 


REDIRECT HWiCNaTIory 


BY MR. TI 
| 


Q énd you have described today, you! desertbed cs peing 
the distance as she wes fron thts purse? 


ew 


Asas + 
CoODPeo cs 
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Q Is thet whet you intended to Sey completely during 
your entire testicony in this case, 
A Yes, steps is e kind of broad term. ‘There ves never 
; any question ebcut inches or feet. 
MR. TITUS: Thet is ell I heve Your Fomor, 
THE COURT: Stand down, Officer. Celi your next 


witness. 


(whereupon, the witness withdrew from the 
witness stend.) 


SRE Se a 


TRS 


MR. TITUS: Call Mr. Spencer. Private Spencer, 


please. 


Whereupon 


SSS SS Seis = 


LEON EVERETT SPENCER 
having been called os e witness by the Government, and heving 


{ been duly sworn, tools the Stand, wes examined, ond testified 
es follows: 
DIRECT EXA! 
BY IR. TITUS: 
Stete your full nare Officer,pvlease. 
Private Leo Dverett Spencer, 
Atteched to 
Avteched to 


Moe Mee Si ae 
22e THe vereONC1 van £ 
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A 


q 


Yes, I wes. 


Did there come e tire when you heé jen cecasion on 
| 


the rorning of Februery 20, 1961 when you went to or responded 


A 
q: 
A 
Q 


on a trouble cell? 
Yes, sir. | 
About whet tine did you set there Officer? 
Approxinately 11:35 A.i. 


Did you heve an occasion to see this Gefendant, Fred 


L. Scott, when you errived? 


A 


Q 


| 
Yes, I did. 


| 
In what room of the Hecht Depertrent Store, if you 


j recall, was that? | 


! 


A 


Q 


| 
Tae Second Floor Detention Room on ‘the F Street side. 
; | 


| : 
I don't want you to say what it wes at the morent » but 


did you have any conversation with enyone releting to the events 


when you telked with hin? 


Q 


Yes, sir. 

At the Detention Roon? 

Yes, sir, 

Eow leng wes it you talked to 
Approximetely five minutes. 


Will you look et Govermrent's 


Do you reccgmize 


Yes sir, I dic. 

Did you esk hiz vhose Imife it was? 

Yes, I did. 

Did he respond to that? 

He said it is my knife. 

MR. TITUS: It is ny Imife. 

Q | Inefidentally, Officer, how cdo you icentify it as the 
knife you showed hin? 

A I hedory initiels LES scratched on the handle of the 
knife. 

MR. TITUS: At this time, the Government, Your Honor, 
will offer into evidence Governrent's Exhibits 1, 14 and 2. | 
THE COURT: They will be received. Is 14 the money? | 
MR. TITUS: Yes, Your Honor. | 


TEE COURT: I will over rule ny decision on thet. 


| 
| 
| 
| 


There has not been eny identificetion of the noney. 
MR. TITUS: Since there couldn't be, I had no 


tive. I suomit enythizrg of velve is sufficient for the 


ercea steer oes ees 


involved. 
THE COURT: 1A is not in evidence, rermbers of 
jury because it hed not been sufficientir icentifted. There 
hes deen no sufficient identification 


in ‘the purse. 
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(Governments Exhibits 1 end 2 edmitted in 
evidence.) ! 
MR. TITUS: Your witress, Counsel. 
CROSS ELAMNATION | 
BY MR. POPE: ! 
Q Officer, did you heve any other dengerectton with the 
defendant concerning that kmife? 


| 
| 
A Yes sir. | 


| 
Q Wnat was the further conversation you hed with hin 
concerning the Inife? | 

A _—‘I asked hin where he had the Imife on hin in his 


possession. 


| 
| 
Q Where there any other questions? | 
| 
| 


| 
A No, he explained to me as to where the imife was. 


Q Did you ask him any questions as to whet he was doing 


| 
with 1t? Or what he intended to do with ite | 


A No, I did not. 
Q There wes no further conversation you reported con- 


| cerning thet Inife? 


| 
A No, sir. He just identified the/!mife to ne es being 
| 


: : | 
hear the last responce, 
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| 
MR. POPE: No further cuestions. | 


THE COURT: Stand down. Do you have something further, 
Mr. Titus? | 

MR. TITUS: Yes, Your Honor, please, pursuant to that 
question. 

REDIRECT EXAMINATION 

BY MR, TITUS: 

What did he tell you about where he had that knife? 

Ee stated to me the knife was inside his coat pocket. 

MR. TITUS: That is all. 


THE COURT: Stand down. 


i 
(Whereupon the witness withdrew from the | 
witness stand.) | 

| 


THE COURT: I will have to adjourn thig case until 
Monday morning, ladies and gentlemen of the jury, because I 
have engagements in chambers. 

Members of the jury, you are excused now until 


Monday morning at 10:00 o'clock. ‘You will return here and 


i assemble in the jury room which will be pointed out to you by 


; the marshal. You are not to come into this room until you are | 

; . ! 

i brought in by the marshal because I have other things to attend 

to before resuming this case. : 
You will, however, assemble here at 10:00 o'clocx 

So as to be ready as soon as I cet through these other matters 

which I shall start at 9:30 Monday r 


the meantinre, as I told you before, E62 not discuss 
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ve: 


i this case with enyone or ellow anyone to éiiscuss it with you; 
do not discuss it amons yourselves. 


I do not think there will be any publicity ebout this 
| 


| 
| 
case in the pepers or over the eir. But if there is, I ednonish 


4 1 
t you not to reed anything ebout it or to listen to anything 
about it, because this defendant is entitled to ea decision at 


your hands, besed solely and exclusively on waat you hear in 


I 

| 
epen Court and nothing else. - | 
F 
Do not cone to eny conclusion ebdout this case until 


‘ you heer all the evidence. The defendant hes not been eble as 


yet, to put in eny testinony. | | 


You are excused now until 10:00 o'clock Mondey 
morning. | 
The Court will stand edjourned until 10:00 o'clock 
Monday morning. | 


( The Court edjourned at 3:25, april 14, 1951 until 


Monday morning.) 
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RELEVANT STATUTES 


1. D.C. Code, §22-2901: 


ROBBORY: 


Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure 

or snatching, or by putting in fear, shall take 
from the person or immediate actual possession 
of another anything of vaius, is guilty of 
robbery, and any person convicted thereof 

shall suffer imprisonment for not less than 
six months nor more than fifteen years. 

(Mar. 3, 1901, 31 Stat. 1322, ch. 854, §310) 


2. D.C. Code, §22-2202: 


PETIT LARCENY - ORDZR OF RESTITUTION: Whoever shali 


feloniously take and carry away any property 

of value of less than $100, including things 
savoring of the realty, shall be fined not 

more than $200 or be imprisoned for not mere 

than one year, or both. And in ell convictions 
for larceny, either grand or petit, the trial 
justice may, in his sound discretion, order resti- 
tution to be made of the value of the money or 
property shown to have been stolen by the defendant 
and made way with or otherwise disposed of and not 
recovered. (Mar. 3, 1901, 31 Stat. 1324, ch. 854, 
§827; June 30, 1902, 32 Stat. 535, ch. 1329; Aug. 
12,' 1937, SO Stat. 628, ch. 599; June 29, 1953, 67 
Stat. 99, ch. 159, §215(c)) 


D.C. Code, §22-505(a): 


ASSAULT ON MEMBER OF POLICE FORCE: Whoever without justi- 


fiable and excusable cause, assaults, resists, 


-opposss, impedes, intimidates, or interferes 


with any officer or member of any police force 
operating in the District of Columbia while 
engaged in or on account of the performance of 
his official duties, shall be fined not more 
than $5,090 or imprisoned not more than five 
years or both. (R.S., D.C., §452; June 29, 1953, 
67 Stat. 95, ch. 159, §205) 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 18,085 


Fred L. Scott, Appellant 
Vv. 


United States of America, fppellee 


Appeal from Judgment of the 
Unitea States District Court for the 
District of Columbia 


BRIEF STATEMENT OF FACTS 


The uncontroverted facts are these: on February 20, 1961, 
complainant, one Kathleen Chaimas, was purchasing camera equipment 
at the Camera Department of the Hecht Department Store in the 
District of Columbia (Tr. 11). The clerk waiting on her was 
Sergeant Robert Sandberg of the Metropolitan Police Department, who 
was Gressed in plain-clothes, and who was working there on a part 
time basis (Tr. 41-42). Mrs. Chaimas had placed a pocketbook con- 
taining her wallet, checkboox and other personal belongings on the 


counter in front of her, and while waiting for the clerk to check 


her credit she turned to lock at another display, and moved away 
from the counter (Tr. 12, 13, 36, 57, 90). The testimony as to 
how far she moved is in ert tes 

Appellant, one Fred L. Scott, was standing near ccm- 


Plainant (Tr. 90). The evidence is in conflict as jto whether or 


not appellant hac bumped into complainant in Neisaer's ten cent 
store earlier on the same day. When complainant turned and movee 
from the Camera Department counter, appellant put one hand (the 
testimony is in conflict as to which hand) into her| pocketbook, 
with intent to stealssomething of value therein (tr. 93, 101). 
Before he could maxe off with compizainant's property, however, 

he was challenged by Sergeant Sandberg; (Tr. 93-94); the testimcny 
is in conflict as to the form of this challenge ead 9 to whether 
Sergeant Sandberg then identified himself as a police officer. 
Appellant attempted to escape, and he and the police cfficer-clerk 
struggled towards, through, and out a revolving door into E street, 
at which time a store detective came cut. The two men took the 
defendant back into the store (Tr. 96-S7}. It is agreed that when 


appellant and Sergeant Sandberg reached the revolving Joor in the 


course of appellant's attempt to escape, Sergeant Sandberg displayed 


| 
| 
: | : es 
1/ A summary of disputed evidence, together with transcript or 
references, will be found infra, at pages 1-3. 
| 


his badge and identified himself as a polize oxficer, (Tr. 98). 

Appellant was charged with robbery (D.C. Code, $£22~-2901) 
and resisting a police officer in the performance of his official 
duties (D.C. Code, 822-505). He was indicted on both counts and 
tried on April i4, April 17 and May 1, 1961, at which trial he 
was found guilty of both offenses. 

SUMMARY OF ARGUMENT 

Appellant appeals from a judgment of convicticn in the 
court below on the ground that because of four erroneous in- 
structions to the jury the jury was misled as to the iaw, ard 
unfairly »vrejudiced against him and in favor of the prosecution. 

The trial court erred, first, in instructing the jury 
that appellant was more likely than the prosecution witnesses to 
be so interested in the case as to want to pervert and distert the 
facts. Tne court below erred again in defining "immediate actual. 
possession," a necessary element of the crime o£ robbery uncer 
$22-2901 of the D.C. Ccde, as "an area within which the complain- 
ing witness could reasonably be expected to exercise some physica2 
control over the pocketbook." 

This definition was too vague and loose to guide the 
jury in the circumstances of the present case; its effect was to 


lead the jury to believe that appellant must have taken property 


from complainant's "immediate actual possession" even if appellant's 


testimony was true. This is incorrect, for if complainant were be- 
lieved to be as far from her pocketbook as appellant said she was, 


she was not in "immediate actua). pessession" of it. 


The trial court's instruction as te "reasonable doubt" 
is assigned as error, since it failed to state that | the jury must 
find the specific fact of “immediate actual possession" to be 
proved beyond a reasonable doubt, according to the rule in 
McKenzie v. U.S., 126 F.2d 533, 75 U.S. App. D.C. 270. Finally, 


the trial court erred in commenting upon the evidence relating 


to the charge that appellant impeded and resisted a| police officer, 


since while summarizing evidence favorabie to the prosecution, 
the court below failed to point out that there was evidence tencing 


to show that the fact that Sergeant Sandberg was a pclice officer 


was never brought home to appellant. 


ton hae 


ARGUMENT 


The Trial Court Erred in Instructing the Jury that Appellant's 
Testimony should be Given less Weight than the Testimony of the 
Complainant and that of the Police Officer Because of Appellant's 
Interest in the Outcome of the Case. 


ASS tte 3 ees Se eS ee ee 


The jury's decision in the court below turned largely on 
the issue of comparative credibility. 4s was noted by the trial 
court (Tr. 141) there was a vital conflict of testimony as to 
whether complainant's pocketbook was within her “immediate actual 
possession" as required by the robbery statute, §22-2901, District 
of Columbia Code. The complainant, Mrs. Chaimas, testified that 
while she was waiting for the clerk behind the counter to verify 
her charge account, her "eyes wandered" from the counter and she 
"stepped back" to gaze at a display some distance away (Tr. 12, 13). 
She also demonstrated physically how she stepped or moved when she 
looked at that other display, and further testified that she was 
never at any time any farther away from the pocketbook than the 
length of an arm (Tr. 36). The police officer who was also the 
clerk behind the counter testified that the pocketbook was “under 
her power to reach it without moving," provided that she turned 
around and reached out to touch it. This distance the officer 
estimated to be about "a foot and a ‘half" (Tr. 57). On re-cross 


examination the officer was asked, 


Before Judge Reeves did you testify that Mrs. 
Chainas took two full steps when she turned 
away from the counter? 


I may have used that term, I don't alee that 
I did, but two steps, I am pretty sure I 
might have said that, but I am not too certain 
about two steps. I may have used that term, I 
don't know now." (Tr. 65) | 
On the other hand, appellant testified that Mrs. Chaimas "stepped 
| 
from the counter approximntely as far as from here to the end of the 
table there, 1/ and she was looking around at something else that 
was in the store there" when he put his hand in her pocketbook. 
(Tr. 90) | 


There were other conflicts of testimony as well: for 
example, the complainant testified that appellant bupped into her 
in Neisner's store before attempting to steal her wallet at 

Hecht's (Tr. 10); appellant denied this (Tr. 89). The complainant 


testified that she saw appellant with his right hand! in her pocket- 
book and his left hand holding her wallet (Tr. 15), while the police 


officer stated that appellant's left hand was inside! the pocketbook 


while his right hand held objects from the pocketbook (Tr. 44). 
Again, although Mrs. Chaimas testified that appellant hit and 
pushed her (Tr. 17), Sergeang Sandbert said that he aia not ob- 
serve any struggling between Mrs. Cnaimas and appellant (Tr. 60), 
and appellant testified that he had no dealings whatsoever with 


i re 


V/ Appellant here designated the counsel table (Tr.; 140). 


Mrs. Chaimas. (Tr. 96) The avpellant further testified on cross- 
examination that he raised the wallet to the top of the pocket- 
book and immediately dropped it back when challenged by the police 
officer (Tr. 93), but Mrs. Chaimas stated that she saw appellant 
holding items from her pocketbook in the air (Tr. 14). 

The question of whom the jury was to believe was a vital 
one, principally because the issue of whether appellant was 
guilty of robbery or merely of petty larceny hinged upon the con- 


flicting testimony as to the distance between Mrs. Chaimas and 


her pocketbook. Moreover, as will be further discussed, infra, 


Point IV, the comparative credibility of the evidence as to how 
and when the police officer identified himself to appellant may 
have influenced the jury in deciding whether or not appeliant 
was guilty of interfering with a police officer in the exercise 
of his official duties. Appellant respectfully contends that 
the trial court's general instruction on credibility, which 
follows, irretrievably prejudiced the jury in favor of the pro- 
secution: 


"In determining credibility, you will take 

into account the manner and demeanor and con- 
duct of the witnesses as they testified, their 
ability to see and hear the things about which 
they testified, their faculty to express to you 
through the medium of words what they have seen 
or heard, any bias or prejudice which any 
witness may have shown which may have distorted 
his testimony, any interest in the outcome of 
the case which may have colored the witness' 
testimony, because when a witness has a deep 


personal interest in the outcome of the case, 


which is true of the defendant, and ina 
lesser degree true of the police officer and 
the complaining witness, the temptation 72 
Sometimes Strong to color and pervert and dis- 
tort the facts. ol phasis added. 
| 
The key words in this instruction are "in a lesser 
degree true of the police officer and the complaining witness", 
| 
The court stated, in effect, that the jury should give more 
credence to the testimony of the police officer and ithe complainant 
| 
than to appellant's story, because the officer and complainant 
were in all likelihood less "interested" than the appellant. 
Appellant respectfully submits that this instruction is erroneous 


on its face. The idea that a police officer or a complainant 2s 


less likely than a defendant to "pervert and distort" the facts, 


or that either is less subject than a defendant to lapses of 
memory, is a novel excuSicn into the field of psychology which 
can be supported neither by precedent nor by common Lene: of 
course, defendants sometimes twist the truth to save theuselves 
from criminal sanctions; but it is no less obvicus that volice 
officers sometimes twist the facts to save themselves from em- 
barrassment, complaining witnesses sometimes twist the facts out 
of vengeance and both are sometimes merely mistaken.| Appellant 


does not impute nefarious motives to any of the principals of 


the present case, but respectfully disagrees with the trial court's 
| 


general statement as to the psychology of witnesses. 


Although the court below instructed the jury that "you 
| 


are the factfinders" (Tr. 137), this instruction was rendered 


Srigise: 


nugatory by this erroencus instruction as to credibility. The 
effect of the instruction was clearly to persuade the jury to 


believe the testimony of the police officer and the complainant 


rather than that of appellant. This appellant contends was 


reversible error. 


ever: 
| 
| 


The Trial Court Erred in Defining the "Immediate Actual 
Possession" Necessary to the Crime of Rebbery under 
§§22-2901 of the District of Columbia Code. 


Avpellant's court appointed counsei in the court below 
prayed for instructions to include, inter alia, "petty larceny" 
(Tr. 113), on the ground that appellant did not take complainant's 
property from her "immediate actual possession", which he must 
have done to be guilty of robbery under §22-2901 of the District 

| 


ot Columbia Code. Although the trial court inercUe es on petty 


larceny (Tr. 116), and defined "immediate actual possession" 

(Tr. 144, 141), appellant contends that these instructions were 
erroneous and misleading in that the trial court defined 
"Immediate actual possession" by relying wholly and unjustifiably 


on certain language from the decision in Spencer v..U.S., 115 F.2d 


802, 73 App. D. C. 98 (1941). 


| 
Before giving its instruction the trial court gave 


notice that it intended to rely entirely on language of the 
Spencer case: 


"MR. TITUS: . . . I will not object to a 
definition your Honor on what 
constitutes control and domsnion 
over the article. 


"THE COURT: I know, the Spencer case settled 
that." 
| 
The court then instructed the jury and commented upon the 


evidence as follows: 
| 
"Now one of the points raised in this case, 


so far as this robbery charge is eOncerHee: 


is whether the taking, if you find there was 

a taking, was from the person or immediate 
actual possession of the complaining witness, 
the prosecuting witness, Mrs. Chaimas. Now, 
this involves a determination of where that 
pocketbook was. There have been various 
estimates of distance the pocketbook was from 
the complaining witness at the time of this 
transaction. These distances range, as I 
recall the testimony, from an arm's length 

to a foot and a half to two steps, as I recall 
the Government's testimony, and to a distance 
between the witness chair and the counsel table, 
according to the defendant's testimony. 


There is no doubt that the complaining witness, 
Mrs. Chaimas, put her pocketbook on the counter 
and turned away from it to look at something 
else. Whether it was within her immediate 
actual vossessicn, as the statute requires, is 
one of the questions raised for your decision 
in this case. 


Now, what does immediate actual possession mean? 


It refers to an area within which the complainirg 
witness could reasonably be expected to exercise 


some physical controi over the poc etboox. +. 


When I use the word 'pocketbook' I mean that 
large bag. And you will kave to determine 
whether in her immediate actual possession, under 
this definition, this pocketbook--or I should Say, 
you will have to determine whether this pocket- 
book was within her immediate actual possession 
under this definition,that I nave given you, 

upon a consideration of all the evidence in the 
case which is conflicting." (Tr. 140-141) 
(Emphasis added.) 


The question of what constitutes "immediate actual 
possession" is of the greatest import in the present case, for 


the taking was not from the immediate actual possession ef the 


1/ This definition is taken verbatim from the Spencer case, 
fe 116 F.2d 801 at 802. 


j 
| 
| 
| 
ee | 


complainant, appellant would be guilty, at most, of the crime 
petty larceny (D.C. Code, §22-2202). As was said in the case 
Turner v. U.S., 16 F.2d 535, 57 App. D.C. 39 (1927), §22-23901 
the :District of Columbia Code "can signify nothing else than 
legislative intent to denounce pocketpicking and the like, together 


with common law robbery, under the single general name of 'robbery' 


| 
. the requirement of fcrce is satisfied by an actual physical 


taking of the property from the person of another, even though 
without his knowledge and consent, and though the property be un- 
attached to his person." (at page 536). The District of Columbia 
statute thus adds to common law robbery, of which an essential 
element is force or violence, theft by "sudden or stealthy seizure 


or snatching". Although at common law the ordinary pickpocket was 


"guilty of larceny from the person, rather than robbery, because 
| Tf 


there is no violence or intimidation in perpetrating the theft, 
he may now be found guilty of the more serious offense of robbery. 


For this reason, it is necessary to define most carefully and 


narrowly in the circumstances of each case the meaning of "immedi- 
ate actual possession", for, as was Said in Newfield v. U.S., 118 
F.2d 375, 388, 73 App. D.C. 174, cert.den. 62 S.Ct.| 580, 315 U.S. 


788, 86 L.Ed. 1199 (1941), | 
| 
"Larceny is an offense against possession; 
robbery against the person. The locai 
robbery statute in our view uses the! word 
‘possession’ in a colloquial sense, meaning 
nothing more than custody or control." 


1/ Perkins on Criminal Law, 1957 Ed., p. 238. 
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To define "immediate actual possession" so loosely as to include 
constructive possession would result in abolishing the distinction 
petween robbery and petty larceny, which was surely not the 
interest of the framers of §22-2301. 

In the present case, as has been noted, there was a 
conflict of testimony as to the distance between the complainant 
and the pocketbook which she left on the counter at Hecht's. If 
appellant's testimony was true, there should have been robbery 
conviction in this case, but at most a conviction for petty 
larceny, for there would have been constructive rather than 
"immediate actual" possession by the complainant. If the con- 
plainant had walkedi over to another part of the flocr of Hecsht's 
leaving her pocketbook to be guarded by a counter clerk, it could 


not seriously be contended that appellant was committing an 


offense against the "person" of the complainant (Neufield v. U.S.) 


by attempting a theft from the pocketbook. Yet the instruction 
given by the trial court obscured this point in a most misleading 
manner by defining “immediate actual possession" in the language 
of Spencer as "an area within which the complaining witness 
could reasonably be expected to exercise some physical control 
over the pocketbook" (Tr. 141). 

In Spencer the victim was induced by defendant and 
another to accompany the latter to a room where he had irter- 


course with the latter; while thus engaged, defendant took 


money from his trousers, which were hanging cver a bedpost. 4 
robbery conviction was sustainee, the court defining "immediate 
actual possession" as already noted. But the court in Spencer 
| 
continued, 
| 


"Here the taking was within a very few 
feet of the victim, in the same room, 
and where, had he known of it, he could 
have made effective efforts to retai 
his property." (at page 802). 
| 
Obviously, the "physical control" alluded to in Spencer must be 


read in the context of the facts of that case. In Spencer, the 
principals were in a single small bedroom, not on an open floor 

of a huge department store. In Spencer the article stolen was 
clearly within the reach of the defendant, and not possibly 20 feet 
away. Yet, in spite of these distinctions, the court below quoted 
the language of the Spencer case as if "an area within which tke 
complaining witness could reasonably be expected to exercise some 


physical control" had clear meaning in the circumstances of the 


| 
This is not so. The bare words of Spencer not only left 


present case. 


the jury in the dark as to the meaning of "immediate actual posses~ 
sion" but positively misled them. Mrs. Chaimas testified that her 
attention was drawn back to her pocketbook by the "very firm 
challenging voice" of the police officer-clerk who was attempting 
to stop the attempted theft (Tr. 14). Clearly, if Mrs. Chaimas 

had been 20 or even 40 feet from the counter in the crowded depar<- 
ment store, she would have heard the loud challenge of the police 


officer, seen the attempted theft, and come hurrying back to protect 
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her property. Does this nean that the property would have been in 


her "immediate actual possession?" The trial court's loose citaticn 


of the words of the Spencer case implies that as long 4s Mrs. 


Chaimas was within shouting distance of the police officer, the 
pocketbood was within her immediate possession. 

The jury in the present case was entitled to a precise 
and ccherent Gefinition of "immediate actual possession." The jur 
was entitled to be told that the ability to exercise some physicai 
control over the property was not enough to constitute "immedi ate 
actual possession" if complainant had to run back from another 
part of the department store to exercise that "physical control." 
Appellant contends that the jury was led to believe that even if 
they gave credence to his story they must nevertheless find him 
guilty of robbery, since Mrs. Chaimas could "exercise some physical 
control" over the pocketbook even if she were ten, twenty, or 
forty feet from her property. fppellant contends that this is not 
true as a matter of law, that a more intimate connection between 
complainant and property is intended by the words "immediate actual 
possession" The trial court's failure to give a more careful and 
reievant instruction on "immediate actual possession" was therefore 


reversibie error. 


The Trial Court Erred in Failing to Instruct the Jury] that the 


"Immediate Actual Possession" of the Complaining Witness ust 
be Proved Beyond a Reasonable Doubt in Order for the Jury to 


Find Appellant Guilty. | 
| 


The core of the trial court's instruction as to "reasonable doubt" is 
| 


contained in the following three paragraphs: 


"This appellant enters this case clothe? with the pre- 
sumption of innocence. That presumption abides with hin 
throughout the trial untii it has been overcome by 
evidence which convinces you of guilt Seyond a reasor.eble 
doubt. 
The burden of proof rests upon the government to estab- 
lish the essential elements of the offenses charged. a 
(Tr. 138) | 
"Now if you find that each and all of the essential 
elements of the offense of robbery, as I have given 
them to you have been established beyond a reasonabie 
doubt, your verdict on the first count will be guilty 
of robbery." (fr. 143) | 

| 


Nowhere in its instruction did the trial court draw the jury's atcention 


to the specific proposition that if there were a reasonable doubt as to the 
| 


principal question of fact, i.e., the distance between Mrs. Chaiimas and ner 


pocketbook, the jury must find appellant not guilty of robbery. When commenting 


upon this part of the evidence, the court said merely, 


", . .you will have to determine whether this pocketbook 
was within her immediate actval possession under this 
definition that I have given you, upon a consideration 
of all the evidence in the case which is conflicting." 
(Tr. 141) 


Appellant contends that the jury should have been clearly instructed at this 


point that they were not merely to balance "evidence which is conflicting" in 


order to determine whether there was "immediate actual possessior.", but that they 


must have an "abiding conviction" of the truth of the prosecution witnesses’ 


testimony as regazded the immediate possession of the complainant. To comment 
upon the evidence without making this clear was prejudicial to the jury. 

Cases in this: jurisdiction establish that where the jury's decision 
hinges on one or more important questions of fact, it is the duty of the trial 
court to instruct that the jury must find such specific facts to be proved beyond 
a reasonable doubt in order to find a defendant guilty. For exemple, in 
McKenzie v. U.S., 126 F.2d 533, 75 U.S. App. D.C. 270 (1942), the failure of the 
trial court to instruct’ specifically that complainant's identification of defenc- 
ant must have been proved beyond a reasonable doubt was held to be reversible 


error, the Court saying, 


“Passing upon a similar question in McAffee v. U.S., 
70 App. D.C. 142, 105 F.2d 21, we said on this sub- 


ject, it should be orthodox practice somewhere in 

the instruction to tell the jury in precise tezms 

that a ‘mot guilty" verdict is necessary in the 

event of failure by the government to prove each of 

the elcments of the offense beyond a reasonable 

doubt." (at p. 536) 

Appellant contends that it was not sufficient, within the reaning of 

McKenzie v. U.S. and McAffee v. J.S., for the trial court to instruct generally 
that "if you find that each and all cf the elements of the offense of robbery as 
I have given them to you have been established beyond a reasonable doubt, your 
verdict on the first count will be guilty of roboery." (Tr. 143-144) The 
court below should, when commenting on the evidence, have stated clearly and 
unequivocally that the jury must find the highly-disputed element of "immediate 
actual possession" to be proved beyond a reasonable doubt. Its failure to do 


so was error since the jury can not be presumed to have applied he general 


instruction quoted apdove to the specific evidence commented upon. 


may en 


| 
The Trial Court Erred in the Manner in Which it Commented upon. the 
Evidence Relating to the Charge thet Appellant Resisted and Opposed 
a Member of the Police Force Engaged in the Performance of His 
Officiai Duties. 


| 
The second count of the indictment charged that Appellant had violated 
| 


§22-505 of the District of Columbia Code by "assaulting, resisting, opposing, 
jmpeding, intimidating or interfering" with a member of the District of Columbia 
police force while engaged in the performance of his official duties. Appellant 
submits that the trial court's comment upon the evidence adducka to prove this 


charge unfairly prejudiced the jury, in that it summed up the evidence favorable 
to the prosecution while omitting to summarize evidence favorable to the cefense. 


The trial court said, 


"In this case, the police officer was in plain clothes, and 
if the defendant did not know that he was a police officer 
or did not have that fact brought home to him, he would 

not be guilty of assault on a police officer. 

The officer has testified that he showed the defendant his 
badge, and the defendant admits this. ‘There is| no dispute 
that the officer was a police officer, that the) witness 
Sandberg was a police officer, although he was hot then on 
official police duty. But a policeman, although not on 
officiel tour of duty, is always on duty 24 hours a day." 
(Tr. 145) 


The above instruction reads like a proposition in logic: ‘LE the 


defendant knew the police officer was an officer, he is guilty; he did know this; 


therefore (the tacit conclusion) he is guilty.’ 
| 


Appellant did testify, as the court below said, that| Officer Sandb-rg 
| 


identified himself as a police officer; but the circumstances of that identirica- 


tion give rise to inferences other than those derived by the trial court. 


Appellant stated, 


“Q. bo you recall the Clerk, Mr. Sandberg, identify himself 
as a police officer? 


Ee did that, he identified himself as a police officer 
when te was at the revolving door. 


You were well away from the counter then? 


We were right at the door, two or three feet from the door, 
sir. And he did pull his badge out and he showed it to me, 
but by the other fellow holding the door and he and I was 
wrestling so, until I guess I just was excited and didn't 
pay it any: mind. But that was the oniy time that he showed 
it to me, but he did do it then." (Tr. 98-99) 


Cfficer Sandberg testified: 


"As I came around the counter and startec after him, I 
immediately pulled my badge out of my pocket and showed 
it to him and said, I am a police officer and you are 
under arrest. 


What did he do then? 


Re started i backing up and said he was not going to be taken 
and nobody wes going to kold him. 


What happened then? 


We were struggling a little bit and all the time we were 
struggling we went toward the rovolving door and we got 

inside that and I put my foot at the corner trying to hold 

it and I re-iterated ‘You understand I am a police officer 

and you are under arrest,' and he said, ‘I know but am not 
going to let nobody hold me." And with that he went out 

of the swinging doors and we struggled up the street." (Tr. 47) 


Mrs. Chaimas stated on direct examination that the first thing the officer ssid 


was "What are you doing taking things out of the lady's purse?" (Tr. 14); on 


cross~examination she stated that the first thing she heard the officer say was 


to tell the appellant that he was under arrest (Tr. 37). 
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There was thus a serious conflict in the testimony as to the manner in 
whicn Officer Sandberg identified himself. While the officer testified that he 
immediately, or almost immediately, identified himself as a policeman, and dis- 
played his badge, appellant testified that the showing of the badge and the idern- 
tification took place later on, in the midst of 2 struggle. tf appellant was 
telling the truth, there was probably no violation of §22-505, | since when 
appellant was caught in the act of attempted theft by <« person he reasonably 


believed to be a clerk, the sudden and momentary identification of that clerk in 


the midst of an ensuing struggle as a police officer would not/necesscrily have 


"brought home to him" the fact that he was resisting arrest by!a police office-. 


§22-505 states that to be a violator thereof, one must resist a police officer 
“without justifiable and excusable cause." The court below rightly pointed out 
that the fact that a police officer is such must be "brought home to" the 
accused, But if appellant's story be believed, if he did not sai "T don't care 
if you are 2 policeman, no one is going to hold me" (Mrs. Chats, Tr. 18), there 
was "justifiable cause" for such resistance. | 

The instruction of the court below entirely obscured the legal conse- 
quences which would flow from the jury believing appellant's Bice rather than 
that of prosecution witnesses. The trial court clearly oversthpped the bounds of 
legitimate comments upon evidence by stressing the fact that "the officer has 
testified that he showed the defendant his badge, and the detabdaut admits this." 
(Tr. 145) If the court below felt it necessary to review this evidence favorable 


to the prosecution, it was duty-bound to add that the mere flashing of a police- 
| 


man’s badge may not have been sufficient identification, and that if appellant 
| 


was telling the truth the fact that the clerk was a police officer may have not 
registered on him. Appellant respectfully contends that the failure of the 


triai court to thus balance the scales constitutes reversible error. 


For the foregoing reasons, appellant respectfully pravs that the 
judgment of conviction in the District Court for the District of Columbia 


be reversed forthwith. 


Robert J. Corber 
Steptoe & Johnson 

11090 Shoreham Puilding 
Washington 5, D. C. 


Attorneys for Appellant 
Appointed by this Court 


Dated: November » 1963 


No. 18,085 | 


United States Court of Appeals 
For the District of Columbia Circuit 


Frev L. Scorr, Appellant, 
| 
V. 
Unirep Srares or Amnm@a, lppellee, 


| 
———. | 
APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF GOLUMBIA 


BRIEF FOR APPELLEE 


Davin C. ACHESON, 
United States altforney. 


SOPRANK Q. NeveKer, 
Hanoup TH. Trrus, Jn, 
Antioxy A. TLaritam, 
Assistant United States Attorneys, 


QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1) Was it error to instruct the jury that the personal 
interest of a witness in the outcome of a case was a factor 
to be considered in determining his credibility, and that 
the appellant had a greater interest in the outcome of his 
own case than did either the police officer or the com- 
plaining witness? 


2) In a prosecution for robbery, was the concept of 


“immediate actual possession’? adequately and correctly 
defined as ‘‘an area within which the complaining witness 
could reasonably be expected to exercise some physical 
control over her property’? Was the jury adequately in- 
formed that the prosecution bore the burden of proving 
‘‘immediate actual possession’? beyond a reasonable doubt? 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 18,085 


Frep L. Scorr, Appellant, 
v. 


Unirep States or America, Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


An indictment filed March 21, 1961, charged appellant 
with one count of robbery (D.C. Code 2901) and one 
count of assault on a police officer (22 D.C. Code 505(a)). 
A jury found appellant guilty as indicted, and by judg- 
ment and commitment filed May 19, 1961, he was sentenced 
to terms of imprisonment of from two (2) to six (6) years 
on the robbery count and twenty (20) to sixty (60) months 
on the assault count, the sentence on the second count 
to run concurrently with the sentence on the first. This 
appeal followed. 


On February 20, 1961, Mrs. Kathleen Chaimas was 
shopping in the Hecht Department Store. With her she 
earried a large, black bag containing papers, envelopes, 
some checkbooks, and a wallet (Tr. 8-9). While making a 
purchase in the camera department she laid the bag on 
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the counter in front of her but took her eyes off it while 
her credit was being checked (Tr. 12-13). The bag was 
‘well within the length of her hand and arm”’ (Tr. 36) 
and ‘‘within her control and reach at all times.’’ (Tr. 20). 
When she heard the clerk say ‘‘ What are you doing taking 
things out of that lady’s purse?’’, she turned around and 
saw appellant with some of her checkbooks and her wallet 
in his left hand and his right hand still in her bag (Tr. 
1415). She recognized appellant as the man who had 
twice bumped into her at Neisner’s Ten Cent earlier that 
day (Tr. 10). When Mrs. Chaimas reached out to reclaim 
her property, she was hit and pushed by appellant 
(Tr. 17, 29). The clerk intervened at this point, told 
appellant he was under arrest and showed him something 
held in his (the clerk’s) hand. Appellant was heard by 
Mrs. Chaimas to reply ‘‘I don’t care if you are a police- 
man, no one is going to hold me.’? (Tr. 18). There 
followed a struggle between the clerk and appellant which 
carried these two combatants out of the store onto the 
E Street sidewalk (Tr. 19, 34, 37). During this struggle 


Mrs. Chaimas saw a flashing object in appellant’s hand 
which she later discovered to have been a knife (Tr. 21- 
24, 38). 


Robert Sandberg was the clerk who waited on Mrs. 
Chaimas and struggled with appellant. He was also a 
sergeant in the Metropolitan Police Department, although 
he wore plain clothes on the day of the offense (Tr. 40-41).? 
Sandberg testified that he saw Mrs. Chaimas place her 
bag on the counter and that when his attention was first 
drawn to appellant the latter had his left hand in the bag 
and was holding a billfold and a checkbook in his right 
(Tr. 43-44). At that point Mrs. Chaimas was standing 
about a foot or a foot and a half from her bag, and in 
Sandberg’s opinion she could have reached the bag with- 
out taking a step (Tr. 45-46, 55, 57). Sandberg came 
around the counter, displayed his badge and identified 
himself as a police officer, and told appellant he was under 


1 Sandberg testified that he remained on 24 hours a day duty as a policeman 
despite temporary outside employment. 
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arrest (Tr. 46-47, 58). To this appellant replied that ‘he 
was not going to be taken and nobody was going to hold 
him.”? (Tr. 47). During the struggle which followed 
and which continued through a revolving exit door into 
E Street, appellant kept reaching for his pocket (Tr. 47). 
As appellant was finally subdued, Sandberg saw a knife 
bouncing on the sidewalk (Tr. 48). 


Henry Lee Epps, a store detective employed at Hecht’s, 
witnessed the struggle between appellant and Sandberg 
and saw the knife fall from appellant’s right hand 
(Tr. 74). 


Appellant took the stand and testified that Mrs. Chaimas 
had placed her black bag on the store counter and 
then had stepped away ‘‘approximately as far as from 
here to the end of the table there’ (presumably indicating 
the distance from the witness chair to the end of one of 
the counsel tables) (Tr. 90). While ‘‘she was looking at 
some things over there,’’ appellant reached into her bag, 
took a wallet in his fingers and raised it to the bag’s brim 
(Tr. 90, 93, 108). His admitted intent was to steal 
(Tr. 101). When he was seen in the act of theft by 
Sandberg, appellant dropped the wallet back into the bag 
(Tr. 90, 95). He struggled with Sandberg inside the 
store in an attempt to get away (Tr. 96, 100). According 
to appellant, Sandberg did not identify himself as a police 
officer until the parties reached the revolving exit door 
(Tr. 98). But the fight continued into the street (Tr. 97, 
107). Appellant admitted having carried a paring knife 
for protection and said he had thrown it away so it would 
not be found in his possession when he was arrested 
(Tr. 97). He denied ever having touched Mrs. Chaimas 
(Tr. 96). 


During cross-cxamination appellant acknowledged 
twenty-one prior larceny convictions (Tr. 102-106). 


The jury was instructed on the elements of the lesser 
offense of petit larceny as well as on the offenses charged 
in the indictment (Tr. 144). 
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STATUTES AND RULES INVOLVED 


Title 22, District of Columbia Code, Section 2901 
provides: 


Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person convicted 
thereof shall suffer imprisonment for not less than 
six months nor more than fifteen years. 


Title 22, District of Columbia Code, Section 505 (a) 
provides: 


Whoever without justifiable and excusable cause, 
assaults, resists, opposes, impedes, intimidates, or 
interferes with any officer or member of any police 
force operating in the District of Columbia while 
engaged in or on account of the performance of his 
official duties, shall be fined not more than $5,000 or 
imprisoned not more than five years or both. 


Title 22, District of Columbia Code, Section 2202 
provides: 


Whoever shall feloniously take and carry away any 
property of value of less than $100, including things 
savoring of the realty, shall be fined not more than 
$200 or be imprisoned for not more than one year, or 
both. And in all convictions for larceny, either grand 
or petit, the trial justice may, in his sound diseretion, 
order restitution to be made of the value of the money 
or property shown to have been stolen by the defend- 
ant and made away with or otherwise disposed of and 
not recovered. 


Rule 30, Federal Rules of Criminal Procedure, 18 U.S.C., 
provides: 


At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. At 
the same time copies of such requests shall be fur- 
nished to adverse parties. The court shall inform 
counsel of its proposed action upon the requests prior 
to their arguments to the jury, but the court shall 
instruct the jury after the arguments are completed. 
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No party may assign as error any portion of the 
charge or omission therefrom unless he objects thereto 
before the jury retires to consider its verdict, stating 
distinctly the matter to which he objects and the 
grounds of his objection. Opportunity shall be given 
to make the objection out of the hearing of the jury. 


Rule 52(b), Federal Rules of Criminal Procedure, 18 
U.S.C., provides: 


Harmless Error And Plain Error 


(b) Plain Error, Plain errors or defects affecting 
substantial rights may be noticed although they were 
not brought to the attention of the court. 


SUMMARY OF ARGUMENT 


The court did not err in instructing the jury that the 
credibility of a witness could be affected by his interest in 
the outcome of the case, and that the appellant had a 
greater interest than either the complaining witness or 
the police officer. An instruction on credibility which 
refers to the special interest possessed by a defendant is 
proper as long as there is no disparagement of his testi- 
mony or intimation that he is not entitled to the presump- 
tion of innocence. 

The court did not err in failing to distinguish between 
the offense against possession which is larceny and the 
offense against the person which is robbery. The jury was 
instructed that a taking from the person or immediate 
actual possession of another was a necessary element of 
the crime of robbery and that the prosecution bore the 
burden of proving this element beyond a reasonable doubt. 
The meaning of immediate actual possession was correctly 
defined as the area within which the complaining witness 
could reasonably be expected to exercise some physical 
control over his property. 

The court did not unfairly comment on the evidence 
which supported the assault count of the indictment. 
Appellant’s own testimonial admissions were sufficient to 
sustain a conviction on this count, and he therefore cannot 
complain that an accurate comment on those admissions 
unfairly weighted the charge against him. 
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ARGUMENT 
I. The instructions to the jury were correct (see Tr. 150) 


Appellant complains of four errors in the trial court’s 
instructions to the jury. None of these alleged errors was 
brought to the attention of the trial court either by 
objection or by request for instruction (Tr. 150). 


Failure to object before the jury retired to consider its 
verdict precludes appellant from assigning as error 
portions of the charge or omissions therefrom. Rule 30, 
Fed. R. Crim. P. Dukes v. United States, 107 U.S. App. 
D.C. 382, 278 F.2d 262 (1960); Ruffin v. United States, 
106 U.S. App. D.C. 97, 269 F.2d 544 (1959), cert. denied 
361 U.S. 865; Moore v. United States, 104 U.S. App. D.C. 
327, 262 F.2d 216 (1958); Pitts v. United States, 99 US. 
App. D.C. 63, 237 F.2d 217 (1956); Wyche v. United States, 
90 U.S. App. D.C. 67, 193 F.2d 703 (1951), cert. denied 
342 U.S. 943; Villaroman v. United States, 87 U.S. App. 
D.C. 240, 184 F.2d 261 (1950). 


The portions of the charge about which appellant now 


complains for the first time were careful and correct state- 
ments of the applicable law. The instruction allegedly 
omitted was in fact given in precise terms. Absolutely no 
basis exists, therefore, for the exercise of discretionary 
authority under Rule 52(b), Fed. R. Crim. P. 


a. The instruction on credibility (see Tr. 137). 


Appellant finds fault with the instruction which informed 
the jury of the matters which properly could be considered 
in assessing his credibility as a witness. The instruction 
was cast in the following terms: 


In determining credibility, you will take into account 
the manner and demeanor and conduct of the wit- 
nesses as they testified, their ability to see and hear 
the things about which they testified, their faculty to 
express to you through the medium of words what 
they have seen or heard, any bias or prejudice which 
any witness may have shown which may have dis- 
torted his testimony, any interest in the outcome of 
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the case which may have colored the witnesses’ testi- 
mony, because when a witness has a deep personal 
interest in the outcome of the case, which is true of 
the defendant, and in a Jesser degree true of the police 
officer and the complaining witness, the temptation is 
sometimes strong to color and pervert and distort the 
facts. (Tr. 137). 


The defect of this instruction is said to lie in its reference 
to appellant as the witness with the greatest interest in 
the outcome of the case. 


The nature and extent of his interest in the outcome of 
the case may vitally affect the weight which the jury 
gives to the testimony of a particular witness. And the 
law has long recognized that a criminal defendant has an 
interest in the result of his trial unlike that possessed by 
any other witness. Since, in taking the stand, a defendant 
assumes all the burdens of an ordinary witness, Raffel 
v. United States, 271 U.S. 494 (1926); Viereck v. United 
States, 78 U.S. App. D.C. 279, 139 F.2d 847 (1944), it is 
proper to invite the jury’s attention to his special interest 


and its possible bearing on his eredibility. This of course 
does not mean that the testimony of a witness-defendant 
may be singled out and denounced as false. As the 
Supreme Court said in Reagan v. United States, 157 US. 
301 (1895) : 


The fact that he is a defendant does not condemn him 
as unworthy of belief, but at the same time it creates 
an interest greater than that of any other witness, and 
to that extent affects the question of credibility. (157 
U.S. at 305) 


* * * * * * 


. . . the court is not at liberty to charge the jury 
directly or indirectly that the defendant is to be dis- 
believed because he is a defendant, for that would 
practically take away the benefit which the law grants 
when it gives him the privilege of being a witness. 
On the other hand, the court may, and sometimes 
ought, to remind the jury that interest erceates a 
motive for false testimony; that the greater the 
interest the stronger is the temptation, and that the 
interest of the defendant in the result of the trial is 
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of a character possessed by no other witness, and is 
therefore a matter which may seriously affect the 
credibility that shall be given to his testimony. 
(157 U.S. at 310) 


The principles announced in the Reagan case have fre- 
quently been approved and applied. Stapleton v. United 
States, 260 F.2d 415, 420 (9th Cir. 1958); Marino v. 
United States, 91 F.2d 691, 699 (9th Cir. 1937) and cf. 
Foley v. United States, 290 F.2d 562, 569 (Sth Cir. 1961) ; 
Shettel v. United States, 72 App. D.C. 250, 253, 113 F.2d 
34, 37 (1940). Those principles were closely adhered to 
by this trial judge, who at no time disparaged appellant’s 
testimony or singled it out as false. They are dispositive 
of the issue raised by appellant. 


b. The instructions on immediate actual possession (See Tr. 17, 29, 
45-46, 55, 57, 90, 141. 142, 143, 144). 

Appellant finds two flaws in the instructions on 

‘immediate actual possession”’. He contends (1) that the 

definition given by the court was erroneous and misleading, 


and (2) that the court misstated the government’s burden 
of proof. Both contentions are without merit. 


(1) It was not disputed that appellant reached into the 
bag owned by Mrs. Chaimas and picked up her wallet with 
intent to steal. The testimony was in conflict, however, 
as to the distance which separated Mrs. Chaimas from 
her bag at the time the taking occurred. The govern- 
ment’s evidence placed Mrs. Chaimas within easy reach 
of her bag at a distance of a foot or a foot and a half 
(Tr. 45-46, 55, 57). Appellant’s testimony placed Mrs. 
Chaimas at a distance described as ‘‘approximately as far 
as from here to the end of the table there’’ (the witness 
chair and a counsel table being the apparent reference 
points) (Tr. 90). Since appellant’s testimony, if believed, 
might have located the bag outside the immediate actual 
possession of Mrs. Chaimas and therefore defeated the 
robbery prosecution, the court instructed the jury on 
the lesser offense of petit larceny (Tr. 144). The jury 
was instructed that whether the bag was in the immediate 
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actual possession of Mrs. Chaimas at the time of the 
taking was a fact to be decided upon the conflicting testi- 
mony and under the following definition; 


Now, what does immediate actual possession mean. 
It refers to an area within which the complaining 
witness could reasonably be expected to exercise some 
physical control over the pocketbook (Tr. 141, repeated 
at Tr. 142). 


This definition was framed in the exact language conceived 
and approved by this Court in Spencer v. United States, 
73 App. D.C, 98, 99, 116 F.2d 801, 802 (1940), a case wherein 
it was held that money in the pocket of trousers hanging at 
the foot of the bed on which he was having intercourse was 
within the complainant’s immediate actual possession.? And 
cf. Neufield v. United States, 73 App. D.C. 174, 187, 118 
F.2d 375, 388 (1941); Turner v. United States, 57 App. 
D.C. 39, 16 F.2d 535 (1926). 


(2) The record itself refutes appellant’s contention that 
the court failed to instruct the jury that the government 


bore the burden of proving immediate actual possession 
beyond a reasonable doubt. The pertinent instructions 
were as follows: 


The essential elements of robbery are there: 

Third, that he (appellant) took the property described 
in the indictment from the immediate actual possession 
of the complaining witness as I have defined the term to 
you. (Tr. 143). 


2 After defining immediate actual possession, the court in the Spencer case 
went on to say: 


‘*A stealthy seizure of his property within that area is made **robbery’? 
by the statute. Here the taking was within a very few feet of the victim, 
in the same room, and where, had he known of it, he could have made effective 
efforts to rotain his property. It was clearly stealthy. This complies fully 
with tho terms of the statute.’’ (73 U.S. App. D.C, at 99, 116 F.2d at 802). 

In the instant case, the taking, accordingy to the government’s testimony, 
took place within a foot or a foot and a half of Mrs. Chaimas, and she not 
only could have made, but did in fact make, efforts to retain her property 
(Tr. 17, 29). 
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Now, if you find that each and all of the essential 
elements of the offense of robbery, as I have given 
them to you, have been established beyond a reason- 
able doubt, your verdict on the first count will be 
guilty of robbery. (Tr. 143-144). 


c. The comment on the evidence (see Tr. 96, 98-99, 107, 145). 


The second count of the indictment charged appellant 
with violating 22 D.C. Code 505(a) by ‘‘assaulting, 
resisting, opposing, impeding, intimidating or interfering”’ 
with a member of the District of Columbia police force 
while engaged in the performance of his official duties. 
Appellant’s own testimony was sufficient to support his 
conviction on this count. He admitted struggling with 
Sandberg in an effort to get away, admitted that Sandberg 
identified himself as a police officer by presenting his 
badge at the revolving exit door, and admitted that he 
continued to fight on out into the street (Tr. 96, 98-99, 107). 
His stated reasons for doing so were: “IT guess I just was 
excited and didn’t pay it (the badge) any mind’’ (Tr. 99), 
and ‘‘I guess it was just impulse’? (Tr. 107). These 
answers constituted no defense to the charge, and 
appellant’s suggestion that the trial court unfairly com- 
mented on the evidence by calling attention to his testi- 
monial admissions is absurd? If all the testimony given 
by a defendant happens to be favorable to the prosecution, 
he cannot complain that the trial court’s comments upon 
that testimony unfairly weighted the charge against him. 
Certainly the requirement that the charge to the jury be 
evenly balanced does not mean that the trial court must 
refrain from all comment on the evidence. Nor can it 
mean that the trial court must instruct on a theory of 
defense not supported or even suggested by the evidence. 


$Tho single comment which appellant finds objectionable was as follows: 
‘eThe officer has testified that he showed the defendant his badge, and the 
defendant admits this.’? (Tr. 145). 


ll 
CONCLUSION 


Wuenrerorg, it is respectfully submitted that this appeal 
be dismissed as frivolous or, in the alternative, that the 
judgment of the District Court be affirmed. 


Davin C. AcHEson, 
United States Attorney. 


Fraxk Q. NEBEKER, 
Haroip H. Tirvs, Jr., 
Aytuony A. LapHam, 
Assistant United States Attorneys. 
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presented by this appeal are: | 
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Government agrees that appellant's testimony, if 
believed, would mean that the article allegedly 
taken was not in the "immediate actual possession" 
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instruction approved by this Court in Spencer v. 
United States, 73 App. D.C. 98, 116 F.2d 80T (1941) 
in that {t did not define "immediate actual) posses- 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 18,085 


| 
Fred L. Scott, Appellant 
Vv. 


United States of America, Appellee 


Appeal from Judgment of the 
United States District Court for the 
District of Columbia 


| 
| 
Preliminary Statement 

This is an appeal from a judgment of conviction for robbery 
(22 D.C, Code 2901) and assault on a police officer (22 D.C. 
Code 505(a)). Briefs for Appellant and Appellee have been 
filed. This is in reply to the Brief for Appellee. 

The Appellee has made two arguments requiring a reply. 
Thus, Appellee argues that the trial court's instruction de- 
fining “immediate actual possession" as an “area within which 
the complaining witness could reasonably be expected to exer- 


cise some physical control over the pocketbook ," ‘is supported 


by this court's decision in Spencer v. United States, 73 App. 
LS 
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D.C. 98, 116 F.2d 801 (1941). Appellce further argues that 

the Court correctly charged the jury that Appellant's testimony 
should be weighted less than the complaining witness or the 
police officer because of the relatively greater perscnal 
interest of the defendant (Appellant) in the outcome of the 


trial. We shall show that both of these arguments are erroneous. 


Summary of Argument 

In Spencer v. United States, supra, this Court approved a 
specific instruction defining "immediate actual possession" to 
refer to property on the person, or within the reach of the 
person, so that the victim of a taking would be in a position 
effectively to seek reccvery frou the wrongdoer. The trial 
court did not give this instruction. Instead it relied upon 
one sentence of the Spencer case in which the court framed a 
legal conclusion of the ultimate meaning of "immediate actual 
possession" without putting it in terms of a jury instruction. 
Moreover, the definition employed by the Court made no distinc- 
tion between ccnstructive and actual possession or between di- 
rect physical control and indirect control, contrary to judi- 
cially approved forms for instructions defining possession. 

The Court's charge on the interest of witnesses and the 
effect interest has on the determination of credibility implied 
that Appellant's testimony was to receive less weight than 


other witnesses because of the greater interest of Appellant 
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in the outcome of the trial. 


testimony. 


testimony was less worthy than other witnesses wi 


the jury's province over fact determinations and w 


was entitled. The Court's instruction was error 


ARGUMENT 


Appellant's Objections On Appeal Inv 
Plain Errors Affecting Substantial R 
And May Be Noticed Whether Or Not Ra 
Below 


The Court could properly tell 


the jury that the defendant in a criminal case has a deep 


personal interest in the case which should be considered in 


the jury's determination of the credibility of defendant's 


However, the Court could not imply that Appellant's 


thout invading 
ithout in- 


fringing upon the presumption of innocence to which Appellant 


‘olve 
ights 
ised 


Rule 52(b) of the Federal Rules of Criminal Brosediive, 


providing that "plain errors or defects affecting 


attention of the court," is applicable to this ca 


volved. 
substantial rights. 
always reviewed assignments of error irrespective 

| 


See, Tatum 


they were raised in the court below. 


McDonald v. United States, 109 App. D.C. 98, 284 F. 


substantial 
rights may be noticed although they were not brought to the 
ee. The 
serious offenms of robbery and assaulting a policeman are in- 
The errors assigned by Appellant are plain and affect 
Under these circumstances, this Court has 
of whether 
Vv. United 


States, 88 App. D.C, 386, 190 F.2d 612, 614-15 (1951); 


2d 232 (1960). 
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The Trial Court's Instruction On "Immediate 
Actual Possession" Is Not Supported By 
Spencer v. United States, supra. (See Tr. 
> 7 ? ? = 
In defining the term "immediate actual possession" from the 
robbery statute (22 D.C, Code 2901) the Court abstracted one 


sentence out of the context of the decision of this Court in 


Spencer v. United States, supra. The Court stated it was re- 


lying on Spencer! (Tr. 140) when it defined this term in these 
words: 
"It refers to an area within which the com- 
plaining witness could reascnably be expected 
to exercise some physical control over the 
pocketbook." (Tr. 141) 
The Appellee contends the Spencer case justifies the instruc- 
tion (Brief for Appellee, p. 9). 

In point of fact this Court in Spencer approved an alto- 
gether different: instruction from the one given by the trial 
court in this case. The instruction approved in Spencer is 
quoted in the opinion as follows: 

"x x * ‘immediate actual possession meant that 

the thing taken may be on the person, or with- 

in reach of the person, so long as it is con- 

sidered to be in such possession that if the 
complainant knew that his property was being 

removed from his clothes such knowledge would 

likely result in physical violence or a strug- 

gle for possession of the property." (116 F.2d 

at 802). 

Thus, emphasis was placed on the "reach" of the person in 


possession of the property. If the property is “within reach 
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of the person" it is in the immediate actual possession of the 
person. 

In this case this distinction is important to the determi- 
nation of whether Appellant was guilty of robbery, if there 
was a taking, or the lesser offense of petit terduny: The 
Appellee agrees that if Appellant's testimony is believed the 
pocketbook was so far from the ccmplaining witness (distance 


between witness chair and counsel table, Tr. 140-141) as to 


be outside her immediate actual possession (Brief for Appellee, 
p. 8). The Appellee's evidence was conflicting, placing the 
bag from "two full steps" (Tr. 65) to within easy reach of the 
complaining witness (Tr. 45-46, 55, 57). | 

Under these circumstances the question of immediate actual 
possession was basic and defendant was entitled to a clear and 
unambiguous definition of the term. By hinging the definition 
on "some physical control" the Court enabled the jury to believe 
Appellant and still find “immediate actual possession". The 
jury could have believed that indirect control through the 
agency of the clerk~policeman standing behind the counter near 
the bag would be sufficient or that the ability of the com- 
plaining witness to keep the bag within view while running to- 
ward Appellant or calling for the help of others would satisfy 
the definition. In failing to point out the need for direct 
physical control (e.g., that the bag was within the reach of 


the complaining witness) the Court slipped into an ambiguous 
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definition which was misleading to the jury. This is error; 


‘a conviction ought not to rest on an equivocal direction to 


the jury on a basic issue." Bollenback v. United States, 326 


U. S. 607, 613 (1946). 
In Suggested Forms for Use In Criminal Cases, 20 FRD 231, 
278, the following instruction on possession is recommended; 
"The law recognizes two kinds of possession: 
actual possession and constructive possession. 
A person who knowingly has direct physical 
control over a thing, at a given time, Is then 
in actual possession of it. 
"A person who, although not in actual posses- 
sion, knowingly has the power at a given time 
to exercise dominion or control over a thing, 
Is Then in constructive possession of it. *#*«" 
(Emphasis a 3 
This form has received judicial approval. See Johnson v. United 
States, 270 F.2d 721 (9 Cir., 1959); Erwing v. United States, 
296 F.2d 320 (9 Cir., 1961). 

Although it is not contended that the Court should have in- 
structed in the precise language of this form, its instruction 
nevertheless should have recognized the basic elements of 
possession set out in the form. Constructive possession should 
be distinguished from actual possession and indirect control 
should be separated from direct ccntrcl. The specific instruc- 
tion approved by the Court in the Spencer case reflects these 
distinctions in different language. As a minimum the Court 
should have used the language approved in that case with 


appropriate adaptations to the evidence in this case. 
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The Instruction By The Trial Court That 
Appellant's Testimony Was Entitled To 
Lesser Weight Than Other Witnesses Is 
Not Warranted By The Authorities 


The objectionable part of the Court's charge tn respect to 
the effect of interest on the credibility of witnesses is that 
“when a witness has a deep personal interest in the outcome of 


| 
the case, which is true of the defendant, and in a lesser de- 


the temptation is sometimes strong to color and pervert and 
/ 
distort the facts!" The vice of this instruction is that it 


necessarily casts Appellant's testimony in a mold) of falsehood. 
| 


It says that Appellant's testimony is entitled to! less weight 


| 
than the other witnesses and, since there was a conflict in 


testimony, Appellant cannot be believed over the other witnesses. 


See, Strader v. United States, 72 F.2d 593 (10 Cir., 1934). 
The error of this type of instruction was explained in Reagan 
| 
v. United States, 157 U. S. 301 (1895), where the Court said: 
"* * * the court is not at liberty to charge 
the jury directly or indirectly that the de- 
fendant is to be disbelieved because he is a 
defendant, for that would practically take 
away the benefit which the law grants when 
it gives him the privilege of being a witness. es 
(157 U.S, at 310, emphasis added). 
The Reagan case recognizes the rule that a court may pro- 


| 
perly remind the jury of the deep personal interest of defendant 


_l/ Tr. 137, emphasis added. 


8 
and that this interest should be considered in weighing his 
testimony. There is no question that the rule is applicable 
in this case, but it was misapplied by the Court. 

The rule was reviewed in this jurisdiction in Fulton v. 
United States, 45 App. D.C. 27 (1916). The defendant was con- 
victed of embezzlement. The trial court gave the defendant's 
interest instruction and failed to mention the interest of the 
prosecuting witness. On appeal, this was held error, the 
Court saying: 

"And yet the jury in effect were given to 
understand that the defendant was the only 
witness who had a deep personal interest in 
the result of the trial. Grant that his 
interest was greater than that of any other 
witness, he should not have been singled out 
as the only witness whose testimony deserved 
close scrutiny. If something more than a 
general caution was demanded, the attention 
of the jury should also have been drawn to 
the interest of the witness Smith [prosecu- 
ting witness]" (45 App. D.C, at 49-50). 

The Court's reference to the fact that the defendant's 
interest is greater than other witnesses does not mean that the 
jury should reduce the weight of the testimony pro tanto in 
comparison with other witnesses. Indeed, the Court's criticism 
of the failure to comment on the prosecuting witness' interest 
indicates that no implied or express comparisons are to be 


drawn. The failure to mention the prosecuting witness in 


Fulton, when considered in connection with the comments on the 


defendant's interest, improperly implied that defendant's testi- 
mony was less worthy than the testimony of the prosecuting wit- 


| 
9 | 


It is not the province of the courts to decide what weight 

or effect to give the interest of witnesses on their testimony. 
| 

Any comments of this nature are improper even though it is not 


intended to invade the responsibilities of the jury or dispar- 


age any witness. See, Hunter v. United States, 62 F.2d 217 
(5 Cir., 1932); Williams v. United States, 93 F.2a 685 (9 Cir., 


1937). 

In Hicks v. United States, 150 U. S, 442 (1893), the Court 
held it reversible error to instruct that the defendant's in- 
terest would "weigh against [his] statements" in comparing the 
conflicting "statements of the other witnesses who are telling 
the truth". Declaring that this imprcperly assumed the other 


witnesses in the case were telling the truth and, to the ex- 


tent of any conflict with defendant's testimony, the defendant 


was not being truthful, the Court said: | 
‘™* * * It is pot unusual to warn juries that 
they should be careful in giving effect to the 
testimony of accomplices; and, perhaps, a 
judge cannot be considered as going out of his 
province in giving a similar caution as to the 
testimony of the accused person. Still it must 
be remembered that men may testify truthfully, 
although their lives hang in the balance, and 
that the law, in its wisdom, has provided that 
the accused shall have the right to testify in 
his own behalf. Such a privilege would be a 
vain one if the judge, to whose lightest | word 
the jury, properly enough, given a great| 
weight, should intimate that the dreadful con- 
dition in which the accused finds himself 
should deprive his testimony of prcebability. 
The wise and humane provision of the law is 
that ‘the person charged shall, at his own 
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request, but not otherwise, be a competent 
witness.’ The policy of this enactment 
should not be defeated by hostile comments 
of the trial judge, whose duty it is to 

give reasonable effect and force to the law." 
(150 U, S, at 452). 


The application of these principles is well illustrated by 


Strader v. United States, 72 F.2d 593 (10 Cir., 1934). The 


trial court instructed the jury that a federal narcotics agent 
had nothing to gain by giving false testimony against the de- 
fendant and that, therefore, his testimony was entitled to 
the same weight as other witnesses. The court added the defen- 
dant's interest instruction. Finding reversible error, the 
Court said: 

"This instruction went an arrow's flight be- 

yond the permitted bounds of fair and helpful 

analysis of the evidence or comment upon it 

as an aid to the jury in arriving at a just 

verdict. It singled out the testimony of 

the agent and told the jury that there was 

no motive for him to testify falsely, and 

that there was such a motive on the part of 

appellant, and it was intimated in a pointed 

way that for such reasons false testimony 

might be expected from him. That was argu- 

mentative and prejudiced." 

In this case it was proper for the court to instruct the 
jury that defendant had a deep personal interest in the trial 
and that the other witnesses also had personal interests which 
could affect the truth of testimony given. But it was error 
to imply that defendant's testimony was entitled to less weight 
than the other witnesses because of defendant's greater per- 
sonal interest. This inevitably pointed to the conclusion that 


defendant's testimony was not credible when it conflicted with 
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the other witnesses. This was an invasion of the | province of 


the jury to determine the credibility of witnesses and it de- 


prived appellant of the full benefit of the presumption of 


| 
innocence. 


CONCLUSION | 


The trial court incorrectly defined "immediate actual 
possession" for the jury and prejudiced Appellant by erroneously 
implying his testimony was less worthy of belief than less 
interested witnesses. Accordingly the judgment of conviction 


should be reversed and a new trial ordered. 


Respectfully submit 


Robert J. Corber 
Steptoe & Jobnson 

1100 Shoreham Building 
Washington 5, D. C.! 


Attorney for Appellant 
Appointed by this Court 
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No. 18,085 | 
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FRED L. SCOTT, APPELLANT, 


Vv. 


UNITSD STATES OF AMERICA, APPELLEE, 


APPEAL FROM JUDGMENT OF THE 
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UNITED STATES DISTRICT COURT FOR THE 
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| 


Robert <. Corber | 
Steptoe & Johnson 
110CG Shoreham Building 
Washington 5, D. C. 


Attorney for Sppeliant 
Appointed? by this|/ Court 


Questions Presented on Rehearing 


1. Should a trial court, in a trial upon an indict- 
ment of robbery, define the phrase "immediate actual 
possession" as set forth in 22 D. C. Code 2901 in such 
a way as to distinguish constructive possession from 
actual possession by referring to the reach of ‘the com- 
plaining witness where the evidence was conflicting as 
to whether the purse (in which appellant admittedly 
placed his hand with the intent to remove valuables) 
waS beyond the reach of the complaining witness and, 
therefore, outside her immediate actual possession, 


| 
2. Is it reversible error for the trial court to 

compare the interest of the appellant (defendant below) 
in the outcome of the trial with the interest of the 
complaining witness and the police officer witness 
testifying against appellant when instructing the jury 
on the credibility of witnesses, thus indicating that 
appellant is less worthy of belief than other witnesses 


by reason of his status as an accused. 
| 


| 

3. Did the trial court commit error by stating to 
the jury in a trial upon an indictment for assaulting 
a police officer, that appellant admitted the officer 
identified himself, without also stating that appellant 
testified the officer did not identify himself until 
sometime after the struggle between them commenced, 
thus leading the jury to disregard the defense; of 
excuse or justification for resisting an otficer by 
reason of lack of knowledge that he was a police 
officer until it was too late to discontinue the struggle. 
| 


Questions Presented On Rehearing 


Summary of Grounds For Rehearing 


fEtatement of Case 


{he Trial Court Erroneously Instructed The 
Jury On The Meaning Of "Immediate Actual 
Possession" 


The Direct Comparison of Appellant's Interest 
In The Outcome of The Trial With Other 
Witnesses Was Reversible Error 


Toe Trial Court's Comment On Evidence 
Relating To Assault On Police officer 
Erroneously Deprived Appellant of Defense 
ef Justification 


CONCLUSION 
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Rule 52(b), Federal Rules of Criminal Procedure 


Suggested Forms for Use In Criminal Cases, 
20 FRD 231, 278 


IN THs 
UNITED STATES COURT CF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,085 


Fred L. Ssott, Appellant 
Vv. 


United States of America, Appellee 


Appeal from Judgment of the 
United States District Court for the 
District of Columbia 


Appellant's Petition For 
Rehearing 


The appellant respectfully petitions this court for rehearing 
on the Court's per curiam affirmance of the District Court 
judgment. The per curiam order of this Court was danced 
January 20, 1964. 

Summary of 


Grounds For Renearing 


It is respectfully submitted that the Court has erred in 


avfirming a District Court judgment erroneously based oz in-- 


| 
structions to the jury which systematically and effectively 


2 
fereclosed consideration of appellant's evidence, showing the 
follewing grounds: 
1. it was error to affirm the District Court's erroneous 
instruction to the jury on the meaning of "immediate actual 


possession" as that phrase is used in the rokbery statute, 22 


perscle 7 
D. C. Code 2901'-- aa instruction which, contrary to iesbKe 


and logic, failed to tell the jury that the article taken must 
have been in the actual possession of the complaining witness 
as distinguished from constructive possession, and that there 
must have been direct physical control, as distinguished from 
indirect control, by the complaining witness. This erroneous 
instruction enabled the jury to convict appellant of robbery 
rather than larceny even if they believed appellant's testi-~ 
mony that the purse of the complaining witness was outside 
her reach at the time of the taking. 

2. The Court erred in approving the District Court's 
imstruction to the jury on the comparative interests of appei- 
lant, the complaining witness and the police officer in the 
outcome of the trial, because the instruction erroneously ied 
the jury to believe that appellant's testimony should receive 
less weight than the testimony of other witnesses by reason 
of the fact that he was a defendant. The erroneous instructios 
deprived appellaat of the presumption of innocence and was a 
gudicial invasion of the jury's exclusive right to determine 


the credibility of witnesses, including appellart. 
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3. 


judgment of conviction for assaulting a police officer; the 


trial court erroneously commented to the jury that appellant 


admitted the police officer identified himself and! failed to 
add that appellant testified that the officer did not identify 
himself until sometime after the struggle between them 
commenced. The trial court thereby deprived appellant of 

any consideration by the jury of the defense that his resis- 
tance of the police officer was excusable and justified be- 


cause he was not aware of the officer's identity until it was 


too late to stop the struggle. 


Statement of Case 


The appellant was convicted below of robbery under 22 D.C. 
Code 2901 and of assaulting a police officer in violation of 
22 D. C. Code 505(a). He appealed the judgment of conviction 
to this Court. After briefing and argument this court, per 
sudges Washington, Miller and McGowan, rendered a per curiam 


affirmance of the judgment of conviction. 

The evidence in the trial court showed that the complaining 
witness (Mrs. Chaimas) laid a large bag on a counter in the 
camera department of Hecht's Department Store after making a 
purchase. While the clerk - a police officer workihg at 
Hecht's during his hours off as a policeman - was on the tele- 


phone checking the credit of Mrs. Chaimas, she turned away 
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to look at another display counter. Tue appellant thei reaches 
into the bag with the intent to remove vaiuanbles. 
Appellant testified that Mrs. Chaimas stepped away from the 
bag a distance from the witness chair to the counsel table in 


the trial courtroom - a distance in excess of 10 feet. The 


complaining witness, on the other hand, testified that although 


she "stepped back" to look at another display counter the 
purse or bag was always within an arm's reach. The police 
officer said at the preliminary hearing that she was two steps 
away and, at the trial, that she was "2 foot and a half" away. 
Mrs. Chaimas did not see appellant near her purse until she 
heard the police officer challenge appellant. She then turned 
around to see what appellant was doing. 

The appellee has agreed on page 8 of its brief in this Court 
that if appellant's testimony were believed the jury coule 
bave found that the purse or bag was outside the "immediate 
actual possession" of Mrs. Chaimas. In that event, the con~ 
viction would have been for larceny rather than the more 
serious offense of robbery. 

The police officer and Mrs. Chaimas testified that appellant 
had removed articles from the bag. Apvellant denied this. 

He was discovered with one hand in the purse by the 
policeman-clerk and a struggle ensued. The struggle progressed 
from the counter, across the floor, through a revolving door 


and out into the street where appellant was subdued. The 
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policeman and the complaining witness testified that the poiicn- 


man showed his police badge and identified himself as a police- 
| 


man when he first confronted appellant at the counter. Appel= 
lant testified that he was not shown the badge and was not iz~ 
formed of the identity of the officer until they reached the 

| 


revolving door. 


The Trial Court Erroneously Instructed 


The Jury On The Meaning Of "immediate | 
Actual Possessioa’' | 


The trial ccurt instructed the jury that “immediate actual 
possession" means “an area within which the complaining witness 
could reasonably be expected to exercise some physical control 
over the pocketbook". (Tr. 141, 142). There was absolutely 
no reference to the reach of the complaining witness, the 
necessity for actual possession rather than constructive possss- 
sion or that actual possession means "direct physical control" 
aud not indirect control. As a consequence of the Court's in- 
struction, the jury could have believed it sufficient if the 
complaining witness was within sight, running or shouting dis- 
tance of the purse, i.e., had constructive possession of the 
purse. In other words, it could have believed the appellant 
and still found that the purse was within the inmediate actuai 


| 
possession of Mrs. Chaimas. This was error which | seriously 


yrejudiced the appellant. 
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In Spencer v. United States, 73 App. D. C. 98, 116 F.2d 861 


(1941), which the trial court stated it was relying upon (Tr. 
140), this Court approved the following specific trial court 
instruction: 
‘te #* * 'jimmediate actual possession’ meant that 

the thing taken may be on the person, or within 

reach of the person, so long as it is considered 

to be in such possession that if the complainant 

knew that his property was being removed from his 

clothes such knowledge would likely result in 

physical violence or a struggle for possession of 

the property.” (116 F.2d at 802). 

The trial ccurt did not give this instruction. Nor did it 
undertake tc define the meaning of possession. In Suggeetec 
Forms for Use In Criminal Cases, 20 FRD 231, 278, a form of 
instruction oz: "possession" is recommended 2s follows: 

"Tre law recognizes two kinds of possession: 
actual possession and constructive possession. A 
person who knowingly has direct physical control 
over a thing, at a given time, is then in actual 
possession of it. rr 

"A person who, although not in actual possessicn, 
knowingly has the power at a given time to exercise 
dominion or control over a thing is then in son- 
Structive possession of it * * *," (Emphasis added). 

This form has been judicially approved. See, Johnson v. 
United States, 270 F.2d 721 (9 Cir., 1959); Erwing v. United 
States, 296 F.2d 320 (9 Cir., 1961). 

The instruction given by the Court in this case would not 
have excluded from the statute the foregoing definition of con- 
structive possession. If Mrs. Chaimas could have exercised 


dominion or control over her purse by running after it or by 
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calling for help or in some other way she would have possession, 


but it would not be the kind contemplated by the statute. To 


come within 22 D. C. Code 2901 it must be “immediate actual 
possession" and this must mean direct physical contro}, i.e., 
subject to the reach of the victim of the taking. '_ Failure to 
give an instruction containing these distinctions was error 
which prejudiced appellant by enabling the jury te believe his 


testimony and still find him guilty of robbery rather than 
| 


Possession is an element of statutory robbery and the trial 


larceny. 


court had the obligation to give a definition of the term. In 
| 

Kernion v. Gill, 81 App. D. C. 96, 155 F.2d 176, 179 (1946), 

this Court said; 


| 
"It is reversible error for the trial court to 
fail to de¥ine the various crimes invoivedc in the 
indictment, and to fail to define the elements of 
each, to the extent necessary to permit the jury 
to apply the law to the facts." (Emphasis added) . 
See, also, Jefferson v. United States, 309 F.2d 380 (9 Cir., 
1962); Johnson v. United States, Supra; Erwing v.| United States, 
| 
supra. This rule is applicable to a capital case’ even if 
proper instructions were not requested in the trial court. 
williams v. United States, 76 App. D. C. 299, 131) F.2d 21 (1942): 
ucDonald v. United States, 109 App. D. C. 98, 284) F.2d 232 
(2960). | 
The trial court made absolutely no effort to define possession 


as 2n element of the crime of robbery. It simply) lifted one 
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sentence from this Court's opinion in Spencer v. United States. 


supra, in which after approving the specific instruction there 
involved and after saying that "immediate actual possession" 
means something more than "the person", the Court saic: 
"It therefore must mean at least an area within 

which the victim could reasonably be expected to 

exercise some physical control over his property." 

(116 F.2d at S02). 
That sentence coule never have been intended by the Court for 
use aS a substitute for the usual instruction to the jury. {ft 
was Simply an ultimate statement of a basic principle the Court 
applied in reviewing the correctness of the trial court’s 
specific instruction to the jury. 

In Spencer the complaining witness was induced by defendant 
and a companion to go with them to a rocm where he had inter- 
course with the companion. While so engaged the defendan+ 
moved a wallet from his trousers on a chair at the fcot cf 
bed. Molding this to be immediate actual possession, the 
Court said: 

"Here the taking was within a very few feet of 
the victim,’ in the same room, and where had he 
known of it, he could have mace effective cfforts 
to retain his property." (116 F.2d at 802). 

In the case at'bar the appellant's testimony is that the com- 
plaining witness was several steps away from the purse and that 
it was clearly outside her reach. The case is thus different 
from Spencer and, aS appellee agrees, if the jury believed 


appellant it covld have found that the purse was not in the 


ammediate actual! possession of the complaining witness. 
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Moreover, if Spencer was ever intended to mean that the 
robbery statute includes the taking of articles beyond the reach 


or direct physical control of the victim, it has been superseded 


by this Court's recent decision in Hust v. United Staves, 


App. D. C. » 316 2.2d 652 (1963). In that case! the ccm- 


plaining witness was jostled while standing with 20 to 25 peopic 


at a bus stop. After getting on the bus she noticed her purse 


open and her wallet missing. She looked out the window and saw 
the defendants shaking hands. Alighting from the bos she ob- 
tained the help of police who apprehended defendants: They 
were found with money from the wallet on their persons. This 
Court reversed a conviction for robbery, holding that the case 


should have gone to the jury solely cn the questicn of larceny, 
saying: | 

"The jury should not have been alioweda to specu- 
late as to whether the wallet was pickec from] Mrs. 
Ali's purse or whether it dropped to the ground in 
the jostiing of the crowd. * * * 


x ok % At the very least there is substantial 
evidence to support the inference that the defen- 
darts picked up Mrs. Ali's wallet, knowing it! was 
hers, and failed to return it to her, having 
opportunity so to do. fnis is larceny." (316 
F.2d at 655). 

| 


This is the orthodox view of immediate actual possession. 
If the wallet had dropped to the ground it was not| within the 
| 
direct physical control or within the reach of the) victim aad 


its taking could not have been robbery. 
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In this case the trial court should have defined immediate 

actual possession in terms of the reach of the complaining wit- 
ness and in terms of direct physical coutrol. The distinction 
between actual possession and constrictive possession should 
have been noted. For if the appellant were believed there was 
no actual possession by the complaining witness. It was error 
to allow the juryito believe appellant's testimony on the dis- 
tance Mrs. Chaimas vas from her purse and stili find hin guilty 
of robbery. 

The Direct Comparison cf Appellant's 

Interest In The Outcome of The Trizl 


With Otser Witnesses Was Reversible 
Error 


of the trial with other witnesses in its instruction to the jury 
on the credibility of witnesses. Thus, the Court said that 
"wher a witness has a deep personal interest in the outcome of 


the case, which is true of the defendant, and in a lesser degree 


true of the police officer and the complaining witness, the 


temptation is sometimes strong to ccior and pervert and distort 
the facts." (Tr. 137, emphasis adéed). 

It is proper for the Court to point out to the jury that the 
cefendant has a deep personal interest in the tri2l which could 
azfect his credibility; and it can refer to the personal in- 
terests of other witnesses. Reagan v. United States, 157 U. 3. 


301 (1895); Fulton v. United States, 45 App. D. C. 27 (1915). 
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However, it is error to compare the relative interests of defen- 
dants and other witnesses because the inevitable ebtect is to 
lead the jury to believe that defendants are, simply by reason 
of being defendants, to be disbelieved if their RobAtoAy. con= 
flicts with other witnesses. Williams v. United States, $3 F.2d 
685, 694 (9 Cir., 1937); Strader v. United States, 72 F.2d SS, 


593 (10 Cir., 1934); Kicks v. United States, 150 U, S. 442, 452 


(1893); Fulton v. Unitec States, supra. 
Se ee eee 


In Williams v. United States, supra, 93 F.2d 685, there was a 
eonviction for fraud in using the mails to sell stock in a cor- 
poration in a case in which the trial court gave a) general in= 
struction on the defendant's personal interest and| ther com- 


pared that interest with the interest of a CPA witness 


("Cassidy") in connection with the conflict in their testimoay. 
| 
Holding the trial court's comparisons reversibie error, the 


reviewing Court said; 


"It was clearly reversible error for the 
learned District Judge, after alre2dy having given 
the general instruction as to the defendant’ Ss) in- 
terest in the case, to refer to it again in con- 
nection with the Sores with Cassidy's inter- 
est therein." (9 at S94, phasis a4 


The comparisoa made by the triai court in this 
in effect, as the one made by the Court in the Willi 
—_—— 


The appellee has relied upen the Supreme Court's 


Reagan v. United States, supra, to support the ias 


this case. The Supretie Court said in that case that: 


12 


'"* * * The Court may, and sometimes ought, to 
remind the jury that interest creates a motive for 
false testimony; that the greater the interest the 
stronger is the temptation, and that the interest 
of the defendant in the result of the trial is of 
a character possessed by no other witness, and <s 
therefore a matter which may seriously affect the 
credibility that shall be given to his testimony." 
(157 U.S. 310). 


However, at no place in the Reagan proceedings was there 4 Coxi- 


parison of the relative interests of witnesses. The instruction 
in that case was that: 


“Where the witness has a direct personal in- 
torest in the result of the suit the temptation is 
strong to color, pervert.or withhold the facts. 

The law permits the defendant, at his own request, 
to testify in his own behalf. The defendant here 
has availed himself of this privilege. Eis testi- 
mony is before you and you must determine how far 
it is credible. The deep personal interest which 
he may have in the result of the suit shculd be 
considered by the jury in weighing his evidence ard 
in determining how far or to what extent, if at ali, 
it is worthy of belief." 


Toe Court carefully pointed out that any instruction whic® 
would have the effect of causing the jury to disbelieve <« deer-— 
dant because he is the accused would be erroneous, saying: 

te * * the court is not at liberty to charge 
the jury directly or indirectly that the defendant 
is to be disbelieved because he is a defendant, 
for that would practically take away the benefit 
which the law grants when it gives him the privi- 
lege of being a witness." (157 U.S, at 310). 

Any instruction which has the effect of directly or indirectiy 
comparing defendant’s credibility with other witnesses’ credi- 


bility by reason of their relative interests is erroneous. 
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Thus, in Fulton v. Urited States, supra, the failure to advise 


the jury of the personal interest of a prosecuting witness in 


an embezzlement case, after instructing on the deep personal 

interest of the defendant, was condemned as indicating that the 
defendant was the only one with a reason for giving false testi- 
mony. The Court said: | 


"And yet the jury in effect were given to under- 
stand that the defendant was the only witness who 
had a deep pergonal interest in the result of; the 
trial. Grant that his interest was greater than 
that of any other witness, he should not have; been 
singled out as the oniy witness whose testimony 
deserved close scrutiny. If something more than 
a general caution was demanded, the attention of 
the jury should also have been drawn to the inter- 
est of the witness Smith [prosecuting witness'] ." 
(45 App. D. C. at 49-50). 


It should be observed that although the mention of the defen- 
dant's interest requires reference to the {averects of other 
witnesses, it does not require a comparison of their interests. 
See Williams v. United States, supra, 93 F.2d 685, 694. Any 


instruction which places defendant at a disadvantage in credi- 


bility with other witnesses, solely by reason of his interest 
| 


g8 a defendant, is erroneous whether it be by direct comparison 


of interests or by indizect comparison resulting from the fail- 


ure to refer to the personal interests of other witnesses or by 


improper reference to the interests of other witnesses. 
In Strader v. United States, supra, it was held reversible 


error in a prosecution for illegal possession of narcotics to 


instruct that a federal narcotics agent testifying against the 
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gecused had nothing to gain by giving false testimony and that 
the defendant had a deep personal interest which couid cause 
him to distort. The reviewing court referred to the trial 
court's instruction as follows: 
"It singled out the testimony of the agent and 

told the jury that there was no motive for him to 

testify falsely, and that there was such a motive 

on the part of appellant, and it was intimated in 

a pointed way that for such reasons false testi- 

mony might be expected from him. That was argu- 

mentative and prejudicial." (72 ¥.2d at 593). 

Similarly, in Hicks v. United States, supra, the United States 


Supreme Court held it erroneous to instruct the jury that the 


defendant's interest would "weigh against [bis] statements" when 


comparing the contradictory "statements of the other witnesses 
who are telling the truth”. The Court said this improperly 
assumed the other witnesses were telling the truth and that, to 
the extent of conflict with defendant, the latter could not ve 
believed. 

The error in a comparison of interests of witnesses is that 
it tells the jury that because the defendant is an accused with 
a deeper interest than others he cannot be believed over others 
who contradict his testimony. As the Court said in Hicks: 


"* *« * Jti must be remembered that men may 
testify truthfully, although their lives hang in 
the balance, and that the law, in its wisdom, 
has provided that the accused shz11 have the 
right to testify in his own behalf. Such a privi- 
lege would be a vain one if the judge, to whose 
lightest word the jury, properly erough, given 
fsic a great weight, should intimate that the 

readful condition in vhich the accused finds him- 
self should deprive his testimony of probability." 
(i50 U.S, at 452). 
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These decisions mean that the trial court may properly refer 
to the deep personal interest of a cefendant. The Court may, 
further, refer to the interests of other witnesses, But, in 
all cases, the Court should not in any way compare| defendants’ 
interest with other witnesses. To do so is to suggest to the 
jury that defendants’ testimony is not as worthy of belief as 


other witnesses. This deprives defendant of his right to 


testify in his own behalf, infringes upon the presumption of 
innocence to which he is entitled and invades the jury's pro- 
vince of determining the credibility of witnesses. 

The comparison of interests in this case led the jury to 
believe it could not credit the testimony of appellant where 
it conflicted with the testimony of Mrs. Chaimas aha the police 
officer because appellant had a deeper motive to falsity than 


the other witnesses. This was prejudicial error. 


The Trial Court's Commert On 

Evidence Relating To Assauif On 

Police Officer Erroneously Deprived 

Appellant of Defense of Justification 
| 


22 D. C, Code 505(a) makes it an offense to assault a police 
officer "without justifiable and excusable cause". AS 
court said, “if the defendant [appellant } did not know 
was a police officer or did not have that fact brought 
him, he would not be guilty of assault on @ police| officer." 


(Tr. 145). 
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Thus, if appellant was not made aware of the fact that the 
policeman who struggled with him was a police officer, his 
resistance would be "justifiable and excusable". Although the 
police officer testified that he identified himself to appel- 
lant as an officer of the police when they first confronted 
one another at the counter, appellant testified that he was 
not made aware of the identity of the officer until they 
reached the revolving door after having struggled from the 
counter to the door (Tr. 98-99). The jury could weil have 
found on the basis of this evidence that appellant was not aware 
that he was struggling with a police officer until he reached 
the revolving door and that it was then not possible to dis- 
engage himself for surrender. The appellant did in fact 
surrender after he and the officer struggled through the door 
out onto the street. 

The trial court, however, foreclosed any such consideration 
of the evidence when it told the jury that ----- 

"The officer has testified that he showed the 
Gefendant his badge, and the defendant admits 
this." (Tr. 145). 

The Court did not go on to explain that defendant adnitted 
this only with respect to identification at the revolving door, 
well after the struggle had commenced. 

It is settled that if the trial judge comments on the evideace, 


as he has a right to do, he should mention the evidence faver- 


ing a defendant as well as that which is unfavorable. Huntcr v. 
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united States, 62 F.2d 217 (5 Cir., 1932); Prezi v, United 
States, 62 A.2d 196 (D.C. Mun. App., 1948). In the Hunter cass 
| 
it was said that: 
"If the trial judge comments on the evidence, as 
he has a right to do, he should call attention to 
the evidence in favor of as well as that against the 
accused. O'Shaughnessy v. United States, (CCA) 17 
F.2d 225. That the district judge did not intend 
to be unfair is beside the question." (62 F.2d at 
220). 

Obviously the trial court did not interd to be unfair. But 
this makes no difference. The practical effect of the Court's 
comment was to inform the jury that the appellee had est2eb- 
lished its case for assault of a police officer. This was 
error. The jury should have been allowed to consider appel- 
lant's testimony that he was not aware of the police officer's 
identity until they reached the revolving door. if the strug- 
gle had, in the jury's view, then reached the point where it 
was not possible to disengage, it could have found appellant 
excused and justified in struggling with the officer. The 
Court's comment on the evidence precluded this type of consi- 
deration by the jury and thus denied appellant a defense to 


this count of the indictment. 


CONCLUSION 


The trial court erred in its instruction to the jury on the 
meaning of “immediate actual possession" as that term is en- 


ployed in the robbery statute. As a consequence appeliant Was 
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necessarily convicted of robbery rather than larceny. 

The trial court further erred in comparing appellant's in- 
terest in the outcome of the trial with the interests of other 
witnesses. This deprived appellant of the presumption of inne. 
cence and invaded the fact finding functions of the jury by 
leading them to disbelieve appellant's testimony where it con- 
flicted with the other witnesses. | 

The failure to call the jury's attention to appeilant's 
testimony tending to excuse him from the accusation of assaul- 
ting a police officer, after commenting on the evidence in 


such a way as to suggest that appellant had admitted the offense 
was error. 


These are plain errors affecting substantial rights and under 
Rule 52(b) of the Federal Rule of Civil Procedure should be 
considered by this Court whether or not they were raised below. 

This Court has erred by affirming the District Court without 
opinion. There should be a rehearing and a reversal of the 


District Court judgment with a new trial. | 
| 


Respectfully submitted, 
| 
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